DRAFT

ATTACHMENT A

LIFEGUARD SERVICE AGREEMENT
BETWEEN

MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE

AND

FRIENDS OF HOYT PARK & POOL, INC.

This Service Agreement (the “Agreement”) is made and entered into effective _______, 2014 (the “Effective Date”), by and between the MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE (the “County”) and the FRIENDS OF HOYT PARK & POOL, INC. (“FOHPP”), P.O. Box 13936, Wauwatosa, WI 53213. Referenced together, the County and FOHPP are the “Parties” to this Agreement.

WITNESSETH:

WHEREAS, the County and FOHPP previously entered into that certain Lifeguard Service Agreement, dated April 13, 2011, whereby the County provided lifeguard services at the Pool;
WHEREAS, FOHPP has again requested from the County its services in providing qualified personnel for lifeguards at the TOSA Pool at Hoyt Park, including the pool and the area surrounding the pool (collectively, the “Pool”); and

WHEREAS, the continued provision of such services by the County will mutually benefit the Parties hereto and the residents of Milwaukee County; and

WHEREAS, the County is pleased to grant FOHPP’s request and recognizes that the development of an agreement for providing lifeguard services at the Pool is advantageous to both entities; and

WHEREAS, the Milwaukee County Board of Supervisors, by virtue of adopting Resolution _____ on ________, has authorized the Director of the Department of Parks, Recreation and Culture to enter into this agreement with FOHPP for and on behalf of the County.
NOW THEREFORE, the Parties do herewith, in consideration of mutual promises and other good and valuable consideration, agree as follows:

PROVISIONS:

1.
PURPOSE OF AGREEMENT:

The purpose of this Agreement is to state the terms and conditions under which the County will provide lifeguard services to FOHPP for the Pool.  When used in this Agreement, the term “swim season” means the period commencing with the date established by FOHPP for opening of the Pool for use by County residents and visitors and ending with the date established by FOHPP for closing the Pool.

2.
TERM:

The term of this Agreement shall be for three (3) consecutive swim seasons from the Effective Date of this Agreement (the “Term”).

3.
POOL HOURS AND DATES:

It is acknowledged and agreed that Pool hours and dates for the swim season have been established as shown per attached schedule Exhibit A, but that these hours and dates may be changed upon the mutual agreement of FOHPP and the County.  The County shall not unreasonably deny FOHPP’s request to change the Pool hours and dates for the swim season, provided that they have been supplied to County prior to January 15 of the contract year.

4.
COUNTY SERVICES:

The County will provide the following services to FOHPP for the fees stated in Exhibit B for the Term of this Agreement.

4.1
County Staff.  The County will retain staff in sufficient numbers to satisfy its obligations under this Agreement.  At a minimum, the following staff will be provided by the County:

(a)
Head Lifeguard(s).  The County will retain and designate a Head Lifeguard(s).  The Head Lifeguard is required, at a minimum, to be trained in the operation of all Pool equipment, and to have at least two (2) years prior lifeguarding experience and the following certifications:

(i) Milwaukee County Lifeguard Certification

(ii) First Responder Certification – through Milwaukee County Emergency Medical Services

(iii) Basic Life Support – Health Care Provider CPR Training

(b)
Lifeguards.  All lifeguards must, at a minimum, be sixteen (16) years old and have the following certifications:

(i) Milwaukee County Lifeguard Certification

(ii) First Responder Certification – through Milwaukee County Emergency Medical Services

(iii) Basic Life Support – Health Care Provider CPR Training

(c)
Staffing Level.  At a minimum, two (2) lifeguards will be on-site at all times when the Pool is open.  At least one of the lifeguards must be either a head lifeguard or assistant head lifeguard.  The County will comply with and adhere to the lifeguard personnel standards contained in the Wisconsin Administrative Code, Department of Health Services, Chapter 172.

4.2
Lifeguard Services.
(a)
The County shall provide all personnel required in performing the services under this Agreement.  Such personnel shall not be the employees of, or have any other contractual relationship with, FOHPP.

(i)
The Head Lifeguard is the senior on-site County representative responsible for the County’s lifeguard personnel.

(ii)
County’s full time management staff will supervise its personnel.  The County’s Aquatic Supervisor will inspect the Pool and its lifeguard operations no less than four (4) times each week to check performance of personnel.

(iii)
Lifeguards employed by the County must pass the County’s Civil Service Exam and County background check, and attend the County’s orientation training and onsite training to obtain Milwaukee County’s Lifeguard Certification.

(b)
The County, in coordination with the FOHPP, will maintain a daily written log of significant activities and information pertaining to its lifeguard operations.

(c)
Lifeguards shall have the authority to discipline swimmers and any and all other persons within the Pool, within their best judgment and sole discretion consistent with Milwaukee County’s lifeguard policies and procedures, as well as the published and posted rules of FOHPP.

(d)
The County will assist in conducting daily cleaning of the Pool area, including controlling litter and keeping the Pool deck in a neat and orderly condition. 
(e)
County’s personnel as part of their assigned duties shall endeavor during the Pool’s regular operating hours to  spray the deck clean every third day or more frequently, as needed, and clean the Pool, i.e. vacuum, brush and skim; provided that performance of the aforementioned duties does not conflict with County’s lifeguarding duties.  If the County is not able to spray the deck or clean the Pool during regular operating hours, County personnel will perform these duties before opening or after closing of the Pool, at a defined time mutually agreed upon by the Parties, and invoice FOHPP accordingly.  FOHPP is responsible for providing the Pool cleaning equipment.  County personnel, including lifeguards, shall not be responsible for Pool operating duties, such as handling of chemicals or mechanical works pertaining to the Pool.
(f)
Lifeguards assigned to supervise the Pool may not be assigned other duties that may distract the lifeguards’ attention from observing swimmers in the Pool or water attraction area or that may hinder the lifeguards’ ability to provide immediate assistance to a swimmer.

(g)
The County will provide clean and professional-looking uniforms for all lifeguards.  FOHPP will supply the County with Five Hundred Dollars ($500) toward the uniforms on an annual basis.  The County will charge FOHPP for this fee with its first annual invoice each year of the Agreement. 
(h)
The Parties agree and understand that in the event of a medical emergency or water safety incident, County personnel will maintain command/control of the scene until the victim(s) is either released upon a satisfactory evaluation or care is transferred to a parent/guardian or local emergency medical response team.

(i)
The Parties further agree and understand that in the event of inclement weather or any other incident or occurrence which threatens the safety of the swimmers, County personnel may in their sole and absolute discretion order the evacuation of the Pool.  Closing the Pool will only be at the discretion of FOHPP.

(j)
FOHPP shall notify the County no less than one (1) hour before the Pool’s scheduled opening if it decides to close the Pool due to inclement weather.

(k)
The County’s lifeguards assigned to the Pool shall participate in FOHPP training including FOHPP history, policies and rules.  Training time shall be added to the current training schedule of lifeguards assigned to the Pool.  FOHPP shall provide multiple training dates and coordinate training times with the Pool’s head lifeguard.
5.
POOL MANAGEMENT AND OPERATIONS:

5.1
FOHPP Staff.  FOHPP shall comply with the requirements contained in Wis. Admin. Code Ch. DHS 172 Subchapter III – Pool Staffing.

(a)
Except for the rules and regulations regarding water safety, which are to be dually enforced by County’s lifeguard personnel as well as FOHPP staff, FOHPP is solely responsible for enforcement of FOHPP’s rules and regulations governing the use of the Pool, including but not limited to, checking recreational swim pass identification cards for all Pool users.


5.2.
Pool Operations.

(a)
FOHPP shall be responsible for providing, at no cost to the County, the necessary Pool safety equipment, including but not limited to, automatic external defibrillator (AED), safety rope and buoys, shepherd crook(s), first aid kit and biohazard safety equipment, blankets, rescue tubes, backboard(s), and any other equipment as required under Ch. DHS 172.27.

(i)
In addition to those items required under Ch. DHS 172.27, FOHPP shall provide the County with a trauma kit containing those items found in Exhibit C. 

(b)
FOHPP shall be responsible for providing an operational telephone accessible to County’s lifeguards at the Pool.  Consistent with local rules and for safety reasons the Pool will only be open when the telephone is operational.

(c)
FOHPP shall be solely responsible at all times to monitor patrons’ entrance, collect fees and assure that the lifeguards on duty are not distracted from their duties.  FOHPP shall not, however, be responsible for the lifeguards’ performance of their duties.

(d)
FOHPP will be responsible for operating the Pool and monitoring the safety of the Pool by performing safety audits on a monthly basis as required per Ch. DHS 172.32.

(e)
At any time when a lifeguard is not on duty and stationed, neither the public nor FOHPP staff are allowed in the water.

(f)
FOHPP will monitor and maintain proper chemical levels in the Pool in order to ensure the safety of all Pool users.  FOHPP will conduct such tests as necessary to comply with all applicable federal, state, and local laws.

(g)
FOHPP will reimburse the County for the actual cost of materials that are needed for safe operation (including safety equipment) or emergencies.  Prior approval from FOHPP must be obtained for materials needed for safe operation, and if able, prior to emergency expenditures being made.  Receipts for any items purchased by the County on behalf of FOHPP will be submitted with the next regularly scheduled invoice after purchase of such items unless the cost of the item is less than seventy five dollars ($75.00).  In this case, receipts may be submitted for immediate reimbursement.

6.
COMPENSATION AND BILLING:

(a)
The County’s Pool budget (staffing expenses) is attached as Exhibit B.  County shall be compensated for work performed on an hourly basis at the billing rates listed in the exhibit.

(b)
County shall provide FOHPP with monthly billings, which shall include, but not be limited to, the following:

1.
Name of Employee

2.
Dates and hours worked

3.
General tasks performed

4.
Detail of out-of-pocket expenses, indicating their purpose

(c)
All invoices are due and payable within thirty (30) days from the date of invoice.  The maximum sum payable under this Agreement per year is Two Hundred Thousand Dollars ($200,000).  Once the maximum sum has been incurred by FOHPP within the calendar year, the County shall have no obligation to perform further services.  Notwithstanding the foregoing, if FOHPP increases the maximum sum in writing, the County agrees to continue to perform its obligations under this Agreement until either the new maximum sum has been paid or the end of the swim season, whichever occurs first.
7.
SAFETY EQUIPMENT, OFFICE SPACE AND OTHER SUPPORT TO BE PROVIDED BY FOHPP:

(a)
FOHPP hereby agrees to make available, without charge to County, any and all necessary Pool safety equipment in accordance with Ch. DHS 172, office space and office furniture, office equipment, telephone and photocopying, at least thirty-five (35) lockers, and any other equipment and/or supplies reasonably needed by County for the performance of its services agreed to within this Agreement.

(b)
FOHPP shall actively assist the County in the recruitment of lifeguards.  FOHPP agrees to cooperate with County’s lifeguard recruitment plans and programs and to discuss with the County those means by which it could best serve County’s recruitment efforts.  County shall provide FOHPP with its lifeguard recruitment plans and programs.  Recruitment assistance shall include, but not be limited to, a FOHPP website link to County lifeguard recruitment information beginning in January of each year throughout the Term, multiple e-newsletters to FOHPP membership, and multiple social media postings, and links to County lifeguard recruitment information.
8.
INDEMNIFICATION:

FOHPP agrees to the fullest extent permitted by law to indemnify and hold harmless County and its elected officials, officers and employees, from and against any and all claims actions, costs, expenses, or losses, whether for breach of contract or statute, or for misrepresentation, negligence or otherwise, including, without limitation, reasonable attorneys’ fees which may in any way arise out of or be connected with the activities covered by this Agreement, to the extent caused by FOHPP.

County agrees to the fullest extent permitted by law to indemnify and hold harmless FOHPP and its officers, directors and employees from and against any and all claims, actions, costs, expenses or losses, whether for breach of contract or statute, or for misrepresentation, negligence or otherwise, including, without limitation, reasonable attorneys’ fees, which may in any way arise out of or be connected with the activities covered by this Agreement, to the extent caused by County.

9.
INTEREST:

Unless waived by County Board of Supervisors, FOHPP shall be responsible for payment of interest on amounts not remitted in accordance with the terms of this Agreement with County.  The rate of interest shall be the statutory rate in effect for delinquent County property taxes (one-percent (1%) per month or fraction of a month) as described in Wisconsin statutes section 74.47(1).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.

9.1
Penalty.  In addition to the interest described above, FOHPP may be responsible for payment of penalty on amounts not remitted in accordance with the terms of this Agreement with County, as may be determined by the administrator of this Agreement, or designee.  The penalty shall be the statutory rate in effect for delinquent County property taxes (.5% per month, or fraction of a month) as described in County ordinance section 6.06(1) and Wisconsin statutes section 74.47(2).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.

9.2
Non-exclusivity.  This provision permitting collection of interest and penalty by County on delinquent payments is not to be considered County’s exclusive remedy for FOHPP’s default or breach with respect to delinquent payment.  The exercise of this remedy is not a waiver by County of any other remedy permitted under this Agreement, including but not limited to termination of this Agreement.

10.
ASSIGNMENT:

County shall not assign or otherwise transfer this agreement or any right or obligation therein without first receiving prior written consent of the FOHPP.

11.
TERMINATION:

The Agreement may be terminated by either Party, for cause, upon thirty (30) days’ prior written notice to the other; provided, however, that prior to termination for cause, either Party shall be afforded thirty (30) days in which to cure the alleged breach after having been notified of such.  
12.
FORCE MAJEURE:

In the event that either Party shall be delayed or hindered in or prevented from the performance of any act required hereunder by reason of strikes, lockouts, labor troubles, inability to procure materials, failure of power, restrictive governmental laws, regulations orders or decrees, riots, insurrection, war, acts of God, inclement weather, or other reason beyond that Party’s reasonable control, then performance of such act shall be excused for the period of the delay and the period for the performance of any such act shall be extended for a period equivalent to the period of such delay.  Such failure to perform shall not be grounds for termination or default.

13.
OFFICIAL NOTICES:

All notices with respect to this Agreement shall be in writing.  Except as otherwise expressly provided in this Agreement, a notice shall be deemed duly given and received upon delivery, if delivered by hand, or three days after posting via US Mail, to the Party addressed as follows:



To FOHPP:





To County:



Friends of Hoyt Park & Pool



Milwaukee County Dept. of Parks



Kathleen Slawski




John Dargle, Director



P.O. Box 13936




9480 Watertown Plank Road



Wauwatosa, WI 53213
  


Wauwatosa, WI  53226

Either Party may designate a new address for purposes of this Agreement by written notice to the other Party.

14.
MISCELLANEOUS:

(a)
This Agreement contains all the terms and conditions agreed upon by the Parties hereto, and no other agreement, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the Parties hereto, or to vary any of the terms contained herein.  Any amendments or revisions of this Agreement shall be made in writing and executed by the Parties.


(b)
The County and FOHPP agree that, as independent and separate entities, each shall maintain a staff, management, and fiscal structure independent of the other.  This Agreement does not make or appoint, and nothing contained in this Agreement shall be construed to appoint, either Party as an agent of the other, or to create a partnership or joint venture between the Parties.  Neither Party shall act or represent itself as an agent of the other, and shall not bind or obligate the other in any manner.

(c)
All the provisions of this Agreement and any amendment thereto shall extend to and be binding upon and inure to the benefit of the Parties and the successors of the respective Parties.  This Agreement, or any provision hereof or any right or obligation arising hereunder, is not assignable by either Party in whole or in part, without the express written consent of the other Party.

(d)
This Agreement shall be governed by and construed under the laws of the State of Wisconsin. The exclusive venue for any cause of action brought in relation to this Agreement shall be Milwaukee County Circuit Court, Milwaukee, Wisconsin.

(e)
Should any portion of this Agreement be deemed invalid or unenforceable by a duly sitting court of law, all other terms and conditions of this Agreement shall remain in full force and effect.

(f)
The failure of a Party to enforce a particular provision of this Agreement shall not constitute a waiver of any other right or obligation set forth in this Agreement by either Party.

Signature page follows

IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:

Friends of Hoyt Park & Pool, Inc.






by ____________________________  Date ___________








Kathleen Slawski, Executive Director







 Milwaukee County Dept. of Parks, Recreation & Culture







by ____________________________  Date ____________







    
John Dargle, Jr., Director

Approved as to form and independent status:
Reviewed:
by ______________________  Date _________

by  ____________________  Date  _______

     Corporation Counsel



      Risk Management
EXHIBIT A

POOL SCHEDULE

Attached.
EXHIBIT B

MILWAUKEE COUNTY LIFEGUARD SERVICES AND FEES

Attached.

EXHIBIT C

TRAUMA KIT ADDITIONAL ITEMS

QUANTITY


TOSA POOL AT HOYT PARK

________
1
Adult Nasal Cannula

________
1
Adult Oxgen Mask

________
1
LSP Demand Regulator & Rubber Gasket

________
1
Aspirator & Green Aspirator Hose 6' (Jars $5)

________
1
Aspirator Hose 15"

________
1
Oxygen Supply Tubing 84"

________
2
1/2" Adhesive Tape

________
2
1" Adhesive Tape

________
2
2" Kling

________
2
2x2 Steri-pad Sterile Gauze

________
2
4" Kling

________
2
4x4 Sterile Gauze

________
1
Ammonia Inhalants

________
2
Bite Stick

________
1
Bulb Syringe

________
1
Disposable Sterile Burn Sheet 60x

________
2
Standard Cold pack 6"x9"

________
1
Heavy Duty Trauma Scissors

________
1
Oral Airway, 100 mm Lg Adult

________
1
Oral Airway, 90 mm Med Adult

________
1
Oral Airway, 80 mm Sm Adult

________
1
Oral Airway, 60 mm Child

________
1
Oral Airway, 50 mm Infant

________
2
Eye Cup

________
2
Fox Eye Shield

________
1
Instant Glucose

________
10
Neosporin Ointment Foil Pack

________
1
Pocket Mask w/O2 Port & 1 Way Valve

________
1
Eye Irrigation solution

________
1
Disposable Penlight

________
4
Sterile Exam Gloves

________
1
Sterile Water Bottle

________
4
Triangular Bandage

________
12
Bandaid

________
1
BP Unit, Adult

________
1
BP Unit, Child

________
1
Splinter Forceps

________
10
Cleansing Wipes

________
1
Dual Head Stainless Stethoscope

________
2
Vaseline Gauze Dressing

________
2
Multi Trauma Dressing 10x30 Sterile

________
1
Small Cylinder Wrench

________
1
Watch

________
2
Abd Pad 71/2"x8"

________
1
Bag Mask
1

