USE AGREEMENT

BETWEEN

MILWAUKEE COUNTY DEPARMENT OF PARKS, RECREATION AND CULTURE

AND

BOYS & GIRLS CLUBS OF GREATER MILWAUKEE

This Use Agreement (the “Agreement”) is made and entered into effective _______, 2013 (the “Effective Date”), by and between the MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE (“DPRC”) and the BOYS & GIRLS CLUBS OF GREATER MILWAUKEE (“BGC”).  Referenced together, DPRC and BGC are the “Parties” to this Agreement.

WITNESSETH:
WHEREAS, BGC wishes to enter into an agreement with DPRC for the improvement and subsequent use of Sherman Field and surrounding areas, located at Sherman Park, 3000 North Sherman Boulevard, Milwaukee, Wisconsin 53210; and

WHEREAS, DPRC supports and encourages BGC in this endeavor; and

WHEREAS, the Milwaukee County Board of Supervisors, by virtue of adopting Resolution ___ on _______, 2013, has authorized the Interim Director of DPRC to enter into this Agreement with BGC for and on behalf of Milwaukee County.

.
NOW THEREFORE, in exchange of the foregoing and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree as follows:
PROVISIONS:

1. PREMISES:

DPRC is the owner of a softball field, Sherman Field, located in Sherman Park at 3000 North Sherman Boulevard, Milwaukee, Wisconsin 53210, including the infield, outfield, foul territory, and players’ and spectators’ areas (the “Premises”).  

2. GRANT OF USE:  
DPRC agrees to allow BGC the preferred but non-exclusive use of the Premises throughout the Term (as hereinafter defined) for the purposes and subject to the terms set forth below.
3. IMPROVEMENTS TO THE PREMISES:


3.1
Intent to Improve:


It is BGC’s intent to make certain improvements to the Premises, consistent with and in furtherance of BGC’s desire to provide baseball and softball programming at the Premises (hereinafter referred to as “BGC Improvements”).  The costs and expenses of any and all BGC Improvements shall be the sole responsibility of BGC.  BGC’s plans to renovate, improve and alter the Premises hereunder are contingent upon BGC obtaining an amount of not less than one hundred percent (100%) of the estimated cost of the construction and renovation to the Premises.  All costs associated with the construction and renovation of the Premises, including disconnection and/or hookup of utilities in conjunction with such construction or renovation, shall be the responsibility of BGC.

3.2
Construction Standards:

All development and landscaping shall be completed in a first-class manner and consistent with the standards established for other work in Milwaukee County Parks.  Any and all alterations, additions and improvements shall be made in compliance with all statutes, laws, ordinances, rules, and regulations of any governmental authority having jurisdiction over the Premises.  BGC shall also indemnify and hold DPRC harmless from and against all statutory liens or claims of liens of any contractor, subcontractor, laborer or any other party which may arise in connection with any alteration, addition or improvement to the Premises undertaken by or on behalf of BGC.  Any structures, alterations, additions or improvements installed on the Premises by BGC (including generic signage permanently affixed to the Premises) shall become the property of DPRC upon the expiration or termination of this Agreement.  In no event shall BGC make any alterations or additions to the Premises without the prior written consent of DPRC, except in the event of an emergency, when such consent shall not be required, provided that notice shall be given as soon as reasonably possible thereafter.  


3.3
Permission for BGC Improvements:


During the conceptual and planning phases of any BGC Improvements, BGC shall submit detailed construction plans and specifications to DPRC and the Architecture and Engineering Section of the Milwaukee County Department of Administrative Services, together with the name of BGC’s proposed contractor(s), for review and approval.  Submittals shall include, but not limited to, shop drawings containing product information and materials and products shall be approved by DPRC.  Within thirty (30) days after receiving notice from BGC or its agents of plans or specifications for BGC Improvements to the Premises, DPRC, through its Director, shall either approve or disapprove of such plans or specifications in writing.  BGC shall keep DPRC advised on an ongoing basis and will welcome input from DPRC as alternatives are being considered.  The final construction plans (with regard to engineering, structural, environmental, and utilities matters) shall require DPRC’s review and approval, which must be obtained prior to bidding out and awarding any contracts to commence construction.  BGC shall be permitted to use private contractors to make BGC Improvements or other alterations to the Premises.  As a condition to issuance of approval, DPRC may require reasonable proof that adequate private or public funding exists both for the construction and the subsequent operation, maintenance and repair of any BGC Improvements.  In addition, DPRC may require BGC to maintain certain improvements as a condition of the Agreement.  BGC may purchase materials from DPRC insofar as such materials are available to assist in making the BGC Improvements.

3.4
Access for Making BGC Improvements:


DPRC hereby grants and conveys to BGC and its agents, employees and contractors non-exclusive rights of access to, on, over and across the Park for the construction, maintenance, repair and replacement of the BGC Improvements, for which BGC shall be solely responsible.  BGC agrees that it will apply for a Right of Entry Permit from DPRC (as well as any other necessary permits as applicable) for such purposes before commencing or conducting construction activities, unless otherwise agreed to in writing between DPRC and BGC.  BGC shall use commercially reasonable efforts to minimize any interference with DPRC’s use of the Park and shall restore the Park (beyond the BGC Improvements) to reasonably the same condition as existed immediately prior to the construction activity, all at BGC’s sole cost and expense.
3.5
Construction Escrow:  
BGC agrees to provide evidence satisfactory to the County that the total amount of funds necessary to construct the proposed renovations to the Premises are immediately available and dedicated to such purpose and documentation is in place to provide for the orderly disbursement of such funds during the course of construction to pay for all permits, material, labor, supplies, and any other miscellaneous items used or necessary for the construction of the renovations.  BGC shall deliver to County evidence reasonably acceptable to the County that the total amount of such funds are immediately available and dedicated for the above purpose prior to any construction activities taking place on the Premises.  Any such evidence of BGC’s financial capacity shall also include a letter from BGC’s banking institution stating that BGC has secured a line of credit that is immediately available to BGC for such purposes in an amount sufficient to cover 100% the costs thereof.
3.6
Title to BGC Improvements:

All permanent BGC Improvements to the Premises, when completed, shall become the property of DPRC, free and clear of any and all liens and encumbrances.

4. SCOPE OF USE:
BGC shall use the Premises to make the improvements described in Section 3 and provide baseball and softball programming, including games, practices, training clinics, and special events (collectively referred to herein as “BGC Activities”).  No other use shall be permitted without the prior written consent of DPRC.  DPRC shall continue to also use the Premises to support the Park and environs.

5. CONDITION OF THE PREMISES:
DPRC makes no representation or warranty that, as of the Effective Date of this Agreement, all parts of the Premises:  (a) meet and comply with all federal, state, and local laws, ordinances and regulations; and are (b) in workable and sanitary order and state of repair at the time of delivery to BGC.  BGC acknowledges that it has been made aware by DPRC that the Premises are offered on an “as-is” basis and may or may not prove to be suitable for all purposes contemplated by BGC, either now or in the future.  BGC further acknowledges that it has freely inspected the Premises and is aware of its general overall condition.
6. TERM:
The term of this Agreement will be five (5) years commencing on the Effective Date (the “Term”).  Prior to the conclusion of the Term, the Parties shall engage in good faith negotiations to enter into a subsequent agreement for the preferential use of the Premises.
7. SCHEDULING:  

DPRC will make best efforts to accommodate the scheduling needs of BGC before the scheduling needs of other Park patrons with respect to the Premises.  After BGC’s scheduling needs are met, the Premises shall be available for public use.  By March 1 of each year, BGC shall provide DPRC with a complete list of dates and times for BGC Activities.  After DPRC reviews BGC’s schedule for the Premises, DPRC shall schedule remaining available dates for public use.

8. PUBLIC ACCESS:  

BGC understands that the Park is a public park and is to remain open and accessible to the public, including during BGC Activities.

9. MAINTENANCE:

At no additional expense to BGC, DPRC shall provide mowing of the Premises for all scheduled BGC Activities, as well as all non-BGC activities.  BGC shall provide short mowing supporting field marking lines and sideline areas, field/turf maintenance, fertilizing of the Premises, and field lining, all of which shall be pursuant to DPRC guidelines.  BGC may purchase materials from DPRC insofar as such materials are available to assist in its maintenance responsibilities.  
10. LIABILITY ON THE PREMISES:


10.1
BGC Supervision:


BGC shall be solely responsible for proper supervision over the players, participants and spectators who use the Premises for BGC Activities.  BGC shall not permit unlawful or illegal acts to occur within or on the Premises and shall at all times obey all applicable federal, state, and local laws, ordinances, codes, and other regulatory measures.


10.2
BGC Responsibility:


To the fullest extent permitted by law, BGC agrees to be financially responsible for all losses or expenses, including costs and reasonable attorney’s fees, incurred by reason of liability for damages, including suits in law or equity, caused by any wrongful, intentional or negligent acts or omissions by BGC or its agents, which arise out of or in connection with BGC Activities.  BGC understands and agrees that (a) financial responsibility for such claims or damages arising from BGC Activities, to any person or to BGC’s employees or agents, shall rest with BGC, and (b) in accordance with applicable laws, BGC shall be responsible for defending and paying any judgments on behalf of its directors, officers, employees, and agents for claims that may arise out of BGC’s negligence for acts, policies, or directives that affect BGC Activities.  

11. PAYMENT AND OTHER REMUNERATION:

11.1
Payment Terms:

In recognition of the significant capital investments contemplated by this Agreement, BGC shall pay to DPRC fifty percent (50%) of the standard baseball or softball hourly fee rate then in effect at DPRC for its use of the Premises for all practices and games and that for each Contract Year of this Agreement, BGC shall receive a Five Thousand Dollar ($5,000) credit toward use of the Premises.  A “Contract Year” shall mean the period of time from the Effective Date until the date prior to the first anniversary thereof, and each year thereafter during the Term.  Such credit shall be in acknowledgement of the capital investment BGC plans to make in the Premises.  Per standard DPRC procedure, BGC shall annually pay DPRC the league sanction fee then in effect, without setoff or credit, prior to the commencement of the season.  DPRC shall invoice BGC for its use of the Premises on a monthly basis.  Invoices are due within thirty (30) days of receipt.
11.2 Utilities:


Water and electricity at the Premises (“Utilities”) shall be separately metered for the Premises and shall be divided between BGC and DPRC.  BGC will pay ninety percent (90%) of all Utilities for the Premises and DPRC shall pay ten percent (10%) of all Utilities for the Premises.  DPRC shall invoice BGC for its Utilities usage on a monthly basis.  Invoices are due within thirty (30) days of receipt.  Any costs related to the metering, installation, service, and maintenance of Utilities at the Premises shall be the sole responsibility of BGC. 
12. CLEANLINESS OF SURROUNDING AREAS:

BGC shall be responsible for maintaining all equipment, temporary structures, and surroundings in a state of cleanliness and repair to prevent injuries to the public.  BGC agrees not to store or accumulate unused or excess materials, supplies, or equipment, which may create a hazard to the public or result in unsightly surroundings.

13. COLLECTION AND REMOVAL OF TRASH:

BGC shall be responsible for the collection and placement of all trash, litter and garbage associated with its use and/or improvement of the Premises into containers provided by DPRC.  DPRC shall provide for the hauling and disposal of all trash that is properly placed in DPRC’s containers.  BGC agrees to comply with current DPRC recycling efforts and procedures including future modifications or updates.  All garbage collection and removal shall be to the satisfaction of DPRC.
14. APPROVAL OF SIGNAGE:

All proposed banners, signage and advertising on or within the Premises, temporary or portable structures, must be pre-approved in writing by the Parks Director.

15. PERMITS:

DPRC has no responsibility to secure for or on behalf of BGC any building permits, zoning changes, or other permits or authorizations that are needed by BGC for its proposed business operation, future installations and/or maintenance unless (and only to the extent that) DPRC is the agency that issues such building permits, zoning changes, or other permits.  

16. DPRC LOGO:

BGC is responsible for all marketing and advertising to promote its activities.  BGC shall acknowledge DPRC and include the DPRC logo in all promotional material generated and controlled by BGC regarding its use of the Premises.

17. NAMING RIGHTS:  
BGC shall not allow or issue naming rights to any portion of the Premises without the prior written consent of the Parks Director and Milwaukee County.

18. INSURANCE:

DPRC assumes no responsibility for any loss or damage to BGC’s personal property while in use or stored at or on the Premises.  BGC shall maintain comprehensive liability and workers compensation insurance as required below.  BGC shall provide DPRC with evidence of said coverages in the following minimum amounts.
Type of Coverage




Minimum Limits
Wisconsin Workers Compensation


Statutory 

(with waiver of subrogation)

Employers Liability




$100,000/$500,000/$100,000
Commercial General Liability

Bodily Injury and Property Damage


$1,000,000 Per Occurrence

  


(incl. Personal Injury, Fire Legal,

$1,000,000 General Aggregate




Contractual & Products/Completed




Operations)



Automobile Liability

Bodily Injury & Property Damage

$1,000,000 Per Accident

   


All Autos-Owned, non-owned and/or hired

   


Uninsured Motorists



Per Wisconsin Requirements
Milwaukee County, as its interests may appear, shall be named as an additional insured for General Liability and be afforded a thirty (30) day written notice of cancellation or non-renewal.  Disclosure must be made of any non-standard or restrictive additional insured endorsement, and any use of non-standard or restrictive additional insured endorsement will not be acceptable.  A certificate indicating the above coverage shall be submitted for review and approval by DPRC for the duration of this Agreement.

Coverages shall be placed with an insurance company approved by the State of Wisconsin and rated “A” per Best’s Key Rating Guide.

Additional information as to policy form, retroactive date, discovery provisions and applicable retentions shall be submitted to DPRC, if requested, to obtain approval of insurance requirements.  Any deviations, including use of purchasing groups, risk retention groups, etc., or requests for waiver from the above requirements shall be submitted in writing to DPRC for approval prior to the commencement of activities under this Agreement.

The insurance requirements contained within this Agreement are subject to periodic review and adjustment by the County Risk Manager.

19. INDEMNIFICATION:

To the fullest extent permitted by law, BGC shall indemnify DPRC for, and hold it harmless from all liability, claims and demands on account of personal injuries, property damage and loss of any kind whatsoever, including workers’ compensation claims, which arise out of or are in any manner connected to the Premises, based on any injury, damage or loss being caused by any wrongful, intentional, or negligent acts or omissions of BGC, its agents or employees.  BGC shall, at its own expense, investigate all claims and demands, attend to their settlement or disposition, defend all actions based thereon and pay all charges of attorneys and other costs and expenses arising from any such injury, damage or loss, claim, demand or action.

20. AUDIT:

Pursuant to Milwaukee County ordinance section 56.30(6)(e), BGC shall allow Milwaukee County, the Milwaukee County Department of Audit, or any other party the Milwaukee County may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by BGC, including not limited to, handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this Agreement, all at no cost to Milwaukee County.  Any subcontracting by BGC in performing the duties described under this Agreement shall subject the subcontractor and/or associates to the same audit terms and conditions as BGC.  BGC (or any subcontractor) shall maintain and make available to Milwaukee County the aforementioned audit information for no less than three years after each annual audit.

21. INTEREST:

Unless waived by the County Board of Supervisors, BGC shall be responsible for payment of interest on amounts not remitted in accordance with the terms of the Agreement with Milwaukee County.  The rate of interest shall be the statutory rate in effect for delinquent County property taxes (one-percent (1%) per month or fraction of a month) as described in Wisconsin statutes section 74.47(1).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.


21.1
Penalty:


In addition to the interest described above, BGC may be responsible for payment of penalty on amounts not remitted in accordance with the terms of the Agreement with Milwaukee County, as may be determined by the administrator of this Agreement, or designee.  The penalty shall be the statutory rate in effect for delinquent County property taxes (.5% per month, or fraction of a month) as described in Milwaukee County ordinance section 6.06(1) and Wisconsin statutes section 74.47(2).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.


21.2
Audit Results:

If, as a result of the annual audit required herein, additional amounts are disclosed to be due and owing to the County, interest and penalty shall be calculated thereon in accordance with the above method.  BGC shall remit to DPRC any additional amounts identified due and owing for the audit including interest and penalty thereon within thirty (30) days following receipt of the audit report by DPRC.


21.3
Nonexclusivity:

This provision permitting collection of interest and penalty by Milwaukee County on delinquent payments is not to be considered Milwaukee County’s exclusive remedy for BGC’s default or breach with respect to delinquent payment.  The exercise of this remedy is not a waiver by Milwaukee County of any other remedy permitted under the Agreement, including but not limited to termination of this Agreement.

22. ENVIRONMENTAL REQUIREMENTS:


22.1
General:


BGC shall be responsible for any required repair, cleanup, remediation, or detoxification arising out of any Hazardous Materials brought onto or introduced into the Premises or surrounding areas by BGC, its agents or guests.  BGC shall indemnify, defend and hold DPRC harmless from any liability, costs, damage, claim, or injury (including reasonable attorney’s fees) arising therefrom.


22.2
Definition of Hazardous Materials:


“Hazardous Materials” means any substance: (a) the presence of which requires investigation or remediation under any federal, state, or local statute, regulation, ordinance, order, action, or policy; or (b) which is defined or becomes defined as a “hazardous waste” or “hazardous substance” under any federal, state, or local statute, regulation, ordinance, or amendments thereto, including without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. § 9601 et seq.) and/or the Resource Conservation and Recovery Act (42 U.S.C. § 6901 et seq.) or (c) which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, mutagenic, or otherwise hazardous, and is or becomes regulated by any governmental authority, agency, department, commission, board, agency, or instrumentality of the United States, the State of Wisconsin, or any political subdivision thereof; or (d) the presence of which on the Premises or surrounding areas causes or threatens to cause a nuisance upon the Premises or surrounding areas and/or poses or threatens to pose a hazard to the Premises or surrounding areas or to the health or safety of persons on or about the Premises; or (e) which contains gasoline, diesel fuel, or other petroleum hydro carbons; or (f) which contains polychlorinated biphenyls (PCBs), asbestos, or urea formaldehyde foam insulation.


22.3
Definition of Environmental Requirements:


“Environmental Requirements” means all applicable past, present, and future statutes, regulations, rules, ordinances, codes, licenses, permits, orders, approvals, plans, authorizations, concessions, franchises, and similar items of all governmental agencies, departments, commissions, boards, bureaus, or instrumentalities of the United States, the State of Wisconsin, and political subdivisions thereof and all applicable judicial and administrative and regulatory decrees, judgments, and orders related to the protection of human health or the environment, including, without limitation: (a) all requirements, including, but not limited to, those pertaining to the reporting, licensing, permitting, investigation, and remediation of emissions, discharges, releases, or threatened releases of Hazardous Materials, chemical substances, pollutants, contaminants or hazardous or toxic substances, materials, or wastes, whether solid, liquid, or gaseous in nature; and (b) all requirements pertaining to the protection of the health and safety of employees or the public.

23. NONDISCRIMINATION, AFFIRMATIVE ACTION AND DBE GOALS:
23.1
Generally:



There shall be no discrimination against or segregation of any person, or group of persons, on account of gender, age, race, color, religion, creed, national origin or ancestry in the use of the Premises, and BGC (or any person claiming under or through BGC) shall not establish or permit any such practice or practices of discrimination or segregation with reference to the Premises. 

23.2
Non-Discrimination:



BGC certifies that it will not discriminate against any employee or applicant for employment because of race, color, national origin, age, sex or handicap which includes, but is not limited to, the following: employment, upgrading, demotion or transfer, recruitment, or recruitment advertising; layoff or termination; rate of pay or other forms of compensation; and selection for training, including apprenticeship.  BGC will post in conspicuous places, available for employment, notices setting forth the provisions of the non-discriminatory clause.  

23.3
Affirmative Action Program:



BGC certifies that it will strive to implement the principles of equal employment opportunity through an effective affirmative action program which shall have as its objective to increase the utilization of women, minorities and handicapped persons and other protected groups, at all levels of employment in all divisions of its work force, where these groups may have been previously under-utilized and under-represented.  BGC also agrees that in the event of any disputes as to compliance with the aforementioned requirements, it shall be its responsibility to show that it has exercised good faith efforts to meet all requirements.

23.4
Affirmative Action Plan:



BGC certifies that if it has fifty (50) or more employees, it has filed or will develop and submit a written Affirmative Action Plan.  Current Affirmative Action Plan, if required, must be filed with any of the following: The Office of Federal Contract Compliance Programs, the State of Wisconsin, or the Milwaukee County Department of Audit, City Campus, 9th Floor.

23.5
Non-Segregated Facilities:



BGC certifies that it does not and will not maintain or provide segregated facilities for its employees, and that it does not permit its employees to perform their services at any location under its control where segregated facilities are maintained.

23.6
Reporting Requirement:



When applicable, BGC certifies that it will comply with all reporting requirements and procedures established in Title 41 Code of Federal Regulations, Chapter 60.

23.7
Compliance:



BGC certifies that it is not currently in receipt of any outstanding letters of deficiencies, show cause, probable cause, or other such notification of noncompliance with EEO regulations.

24. TERMINATION:

DPRC may terminate this Agreement: (a) if BGC fails to comply with any provision in this Agreement, and such failure continues for forty-five (45) days after a written notice from DPRC setting forth in reasonable detail the nature of such default; (b) if BGC ceases to do business as a going concern, ceases to pay its debts as they become due, or admits in writing that it is unable to pay its debts as they become due, or becomes subject to any proceeding under any federal or state bankruptcy law, or a custodian or trustee is appointed to take possession of, or an attachment, execution or other judicial seizure is made with respect to, substantially all of BGC’s assets or BGC’s interest in this Agreement; or (c) in the event that DPRC, upon twelve (12) months’ prior written notice to BGC, elects to close or otherwise repurpose the Park or the Premises during the Term.  If DPRC terminates the Agreement pursuant to Section (c) above, DPRC agrees to buy out BGC’s documented capital expenditure investment pursuant to Section 3 in the Premises on a straight-line depreciation over twenty (20) years.  
25. ASSIGNMENT / SUBLETTING:

BGC may not assign this Agreement, in whole or in part, or sublease any part of the Premises without the prior written approval of the Parks Director.
26. PARTNERSHIP:
Nothing contained in this Agreement shall constitute or be construed to create a partnership or joint venture between DPRC or its successors or assigns and BGC or its successors or assigns.  This Agreement does not create the relationship of principal and agent or of partnership, of joint venture, or of any association between DPRC and BGC.

27. OFFICIAL NOTICES:

All notices with respect to this Agreement shall be in writing.  Except as otherwise expressly provided in this Agreement, a notice shall be deemed duly given and received upon delivery, if delivered by hand, or three days after posting via US Mail, to the party addressed as follows:

To BGC:





To DPRC:

Boys & Girls Clubs of Greater Milwaukee

Milwaukee County Dept. of Parks

_______________________



John Dargle, Interim Director

1558 North 6th Street




9480 Watertown Plank Road

Milwaukee, WI 53212




Wauwatosa, WI  53226

Either party may designate a new address for purposes of this Agreement by written notice to the other party.

Signature page follows

IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:







Boys & Girls Clubs of Greater Milwaukee 

by ____________________________  Date ___________

[name]






 Milwaukee County Dept. of Parks, Recreation & Culture

by ____________________________  Date ____________


John Dargle, Interim Director
Approved as to form and independent status:
Reviewed by:

by _________________________  Date _________

by  ________________________  Date  _______

     Corporation Counsel
Risk Management
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