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Department of Human Resources

Date: May 24, 2013
To:  Chairwoman Marina Dimitrijevic
From: Kerry Mitchell, Director, Department of Human Resources y_d{\

Subj: Revisions to Chapter 17.16 relating to Overtime Compensation

Issue
The Federal Fair Labor Standards Act (FLSA) requires Milwaukee County to provide

overtime compensation to those employee classes whom the FLSA qualifies as “non-
exempt.” FLSA further identifies classes of employees who would be considered
“exempt” from the requirement to provide overtime compensation. Milwaukee County’s
Overtime Compensation ordinance, as set forth in Chapter 17.16 of the Milwaukee
County Code of General Ordinances (MCGO) meets FLSA requirements for non-exempt
employees, but exceeds the FLSA requirements for FLSA-exempt employees.

The Department of Human Resources is proposing to fully incorporate the FLSA
guidelines to remove all exempt-level positions from the Milwaukee County’s overtime
ordinance, with the exception of certain health care positions and Assistant Chiefs of
Airport Rescue and Firefighting, and convert those employees to salaried status.

Background

Employees governed by the Fair Labor Standards Act are either “exempt” or “non-
exempt” from the provisions of the Act. Non-exempt employees are to receive overtime
compensation, while exempt employees are not. The majority of positions in Milwaukee
County service are non-exempt and will not be affected by the proposed revision. The
FLSA exempts executive, administrative and professional level employees from its
overtime requirements because it recognizes those types of employees as salaried rather

than hourly.

Beyond FLSA, overtime compensation is also addressed in Chapter 17.16 of the
Ordinances. Historically, this chapter has provided overtime compensation in excess of
the federal requirements, both for non-exempt and exempt level employees. Prior to
2009, the County allowed for overtime for work in excess of 8 hours per day, and time
and a half for exempt employees who were below pay range 29M.

In 2009, Human Resources proposed revisions to 17.16 to change the overtime standard
to hours worked beyond 40 in a week, and eliminate all overtime compensation for
exempt level (non-executive) employees. The County Board adopted a substitute
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proposal that preserved straight-time overtime accruals for professional, non-executive
exempt-level staff but incorporated the 40-hour threshold for all overtime-eligible
employees (File No. 09-257).

Current Overtime Provisions for FLSA-Exempt Employees

Among the positions that are currently provided straight-time overtime accruals under
our ordinances are management and professional positions that would not be entitled to
overtime under FLSA guidelines. As of May 2013, there are 698 authorized positions
(468 filled) that are classified as FLSA-exempt and are currently entitled to overtime
accruals or payments. Attached to this report is a listing of title codes and pay ranges of
positions currently classified as exempt that will be affected by the proposed revision.

Since the beginning of 2012, FLSA exempt employees, both represented and non-
represented, have accrued 18,131 hours of overtime. Under current ordinances and
practices, the accrued overtime total of 18,131 can be used as compensatory time to be
used as time off, or will be converted to a cash payment upon the employee’s termination
from County service. Based on current hourly wage rates for those positions, the accrued
overtime in that span has a dollar value of approximately $700,000. It should be noted
that the value of the accrued time increases as the underlying hourly wage rates increase.
For example, the general 1.5% increase that took effect May 12, 2013 will increase the
value of the accrued time if it is paid when the employee terminates employment.

Revised Overtime Considerations

The proposed ordinance revision would have two primary impacts. First, by fully
incorporating FLSA guidelines, the County’s FLSA-exempt level employees would be
considered salaried. Generally, those employees are currently paid at a wage rate
multiplied against actual hours worked and reported. Under the proposed change, those
employees would become salaried (based on current rates) and would report time on an
exception basis (i.e., report only time used rather than time worked).

Additionally, as salaried employees, FLSA-exempt level employees who work beyond 40
per week would not receive compensatory time on a straight-time basis, but may be
allowed manager-approved time adjustments based on hours worked and work

completed.

The proposed revision would continue the practice of permitting straight time accruals for
Assistant Chiefs of Airport Fire and Rescue (as permitted by FLSA) and allow certain
medical positions to receive overtime due to retention and recruitment considerations.

Recommendation
Responses to a survey of Wisconsin counties indicated that the vast majority, more than

75%, do not provide overtime for FLSA-exempt employees. Some counties have specific
exceptions (e.g., for crisis social workers), but the clear majority of counties do not
provide overtime compensation for FLSA-exempt employees. The State of Wisconsin
and the City of Milwaukee follow federal law and do not pay exempt-level staff



overtime. Also, in the private sector, providing overtime compensation when it is not
required by FLSA is simply not done.

The 2009 revision was a substantial correction to a benefit that exceeded FLSA
standards, and began to standardize County practices with those of most employers. The
proposed revision takes the final step and fully incorporates the Federal Fair Labor
Standards Act, aligning the practices with County FLSA-exempt employees with
overtime practices elsewhere in the public and private sectors.

The Department of Human Resources respectfully requests that this item be referred for
consideration by the Committee on Finance, Personnel and Audit in the June 2013

meeting cycle.

Cc:  A. Moreen
D. Tyler
S. Manske
J. Fudge
S. Cady
J. Jensen
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File No.

(ITEM ) From the Director, Department of Human Resources,
recommending adoption of a resolution/ordinance to amend Chapter 17.16 of the
Milwaukee County Code of General Ordinances relating to Overtime Compensation,
by recommending adoption of the following:

A RESOLUTION

WHEREAS, the Federal Fair Labor Standards Act (FLSA) establishes
requirements regarding overtime compensation for employees and determines which
employees shall be covered by the Act; and

WHEREAS, FLSA classifies employees as either “non-exempt’, who are
covered by the Act, and “exempt” who are not covered by the Act; in Milwaukee
County, most employees are “non-exempt” and are required to receive overtime
compensation; and

WHEREAS, FLSA exempts those positions considered executive, managerial
and professional from the overtime provisions of the Act, meaning Milwaukee County
is not required to provide overtime compensation to those positions; and

WHEREAS, as currently set forth in Chapter 17.16 of the Milwaukee County
Code of General Ordinances, the County allows non-executive FLSA exempt
employees to accrue compensatory time for hours worked in excess of 40 in a week
and to use that time as paid time off at a later date; and

WHEREAS, under Milwaukee County practices, overtime accrued by FLSA
exempt employees is held as compensatory time to be used as time off or to be paid
upon termination of employment at the wage rate in effect for the employee at that

time; and

WHEREAS, since the beginning of 2012, FLSA-exempt employees accrued
18,131.5 hours of overtime, with a dollar value based on current wage rates of
approximately $700,000; the value of that accrued time is based on the underlying
wage rate and increases as the wage rate increases; and

WHEREAS, public and private employers, including most Wisconsin counties,
do not provide overtime compensation for FLSA-exempt employees, although some
may allow exempt employees to accrue overtime for positions related to protective
services or health care for recruitment or retention purposes, or in recognition of
higher service requirements; and



35
36
37
38

39
40
41

42
43
44

45

46
47

48
49

50
51
52

53
54
55
56
57
58
59
60
61
62
63

64
65
66

67
68
69
70

WHEREAS, the proposed revision to the ordinance conforms Chapter 17.16 to
the guidelines of Federal FLSA by eliminating overtime compensation for all exempt
positions with the exception of Assistant Chiefs of Airport Rescue and Firefighting
and for health care positions as determined by the Director of Human Services; and

WHEREAS, the proposed revision does not change overtime compensation
for any non-exempt employees or employees represented by the Deputy Sheriffs
Association or the Milwaukee County Association of Firefighters; now, therefore,

BE IT RESOLVED, that the Milwaukee County Board of Supervisors hereby
amends Chapter 17.16 of the Milwaukee County Code of General Ordinances by

adopting the following:
AN ORDINANCE

The County Board of Supervisors of the County of Milwaukee does ordain as
follows:

SECTION 1. Chapter 17.16 of the General Ordinances of Milwaukee County is
amended as follows:

17.16. - Overtime compensation.
This section shall be applied in the following manner, and-consistent with collective

bargaining agreements and state and federal regulations:

compensation-has-been-made by-the-county-board-Employees required to work
overtime shall be compensated according to the provisions of the Fair Labor
Standards Act, with the exception of certain FLSA-exempt medical positions as

determined by the Director of the Department of Human Resources. asfellows.:
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#)(2)—Notwithstanding subsection 17.16(1)(b), employees holding the position of
assistant chief of airport rescue and firefighting shall be compensated for
overtime accrued only after the two hundred and sixtieth hour worked in a thirty-
five-day pay cycle and may only liquidate accrued overtime as compensatory
time off unless approved by the DAS director of human resources.
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SECTION 3. The provisions of this ordinance shall be effective upon passage and
publication.



MILWAUKEE COUNTY FISCAL NOTE FORM

N

DATE: May 24, 2013 Original Fiscal Note X
Substitute Fiscal Note Il

SUBJECT: A Resolution/Ordinance revising Chapter 17.16 relating to overtime compensation
for Fair Labor Standards Act (FLSA) exempt employees.

FISCAL EFFECT:
[] No Direct County Fiscal Impact [  Increase Capital Expenditures
[] Existing Staff Time Required
] Decrease Capital Expenditures
[[] Increase Operating Expenditures
(If checked, check one of two boxes below) ] Increase Capital Revenues
[] Absorbed Within Agency's Budget [[] Decrease Capital Revenues
[] Not Absorbed Within Agency’s Budget
[X] Decrease Operating Expenditures ] Use of contingent funds

[] Increase Operating Revenues

[[] Decrease Operating Revenues

Indicate below the dollar change from budget for any submission that is projected to result in
increased/decreased expenditures or revenues in the current year.

Expenditure or Current Year Subsequent Year
Revenue Category
Operating Budget Expenditure

Revenue

Net Cost
Capital Inprovement | Expenditure $0 $0
Budget Revenue $0 30

Net Cost $0 $0




DESCRIPTION OF FISCAL EFFECT

In the space below, you must provide the following information. Attach additional pages if
necessary.

A
B.

A.

Briefly describe the nature of the action that is being requested or proposed, and the new or
changed conditions that would occur if the request or proposal were adopted.

State the direct costs, savings or anticipated revenues associated with the requested or
proposed action in the current budget year and how those were calculated. ! If annualized or
subsequent year fiscal impacts are substantially different from current year impacts, then
those shall be stated as well. In addition, cite any one-time costs associated with the action,
the source of any new or additional revenues (e.g. State, Federal, user fee or private
donation), the use of contingent funds, and/or the use of budgeted appropriations due to
surpluses or change in purpose required to fund the requested action.

Discuss the budgetary impacts associated with the proposed action in the current year. A
statement that sufficient funds are budgeted should be justified with information regarding the
amount of budgeted appropriations in the relevant account and whether that amount is
sufficient to offset the cost of the requested action. If relevant, discussion of budgetary
impacts in subsequent years also shall be discussed. Subsequent year fiscal impacts shall be
noted for the entire period in which the requested or proposed action would be implemented
when it is reasonable to do so (i.e. a five-year lease agreement shall specify the costs/savings
for each of the five years in question). Otherwise, impacts associated with the existing and

subsequent budget years should be cited.
Describe any assumptions or interpretations that were utilized to provide the information on

this form.

The proposed action would revise Chapter 17.16 of the County Ordinances to eliminate

overtime compensation for most FLSA exempt employees. This change will not apply to overtime

provisions for FLSA-Non-exempt classifications.

B. In 2012, FLSA exempt employees accrued 12,998.5 hours of overtime, with a corresponding

dollar value of approximately $510,000 at current rates, with the value increasing as underlying

wage rates increase. Due to County pay policies, the direct cost of the accrued time is not

realized until cash payment for accrued time is made, generally at separation. Since employees
are able to use accrued time throughout the year, it is necessary to assume that the true cash

liability would be less than $510,000. However, this action would completely eliminate any future

accrued liability to the County.

C.

There are no direct budgetary implications for 2013 for this action. For 2014, departments

may be able to reduce budgeted overtime expenses based on the number of FLSA-exempt staff

who have accrued overtime. A precise fiqure could not be determined at this time.

D. No additional assumptions were made to provide the information on this form.

Department/Prepared By

Hu RespurcesA Ceschin___
Authorized Signature .

Did DAS-Fiscal Staff Review? X Yes [J No
Did CBDP Review?? [] Yes [0 No [X Not Required

VIt it is assumed that there is no fiscal impact associated with the requested action, then an explanatory statement that justifies that
conclusion shall be provided. If precise impacts cannot be calculated, then an estimate or range should be provided.
2 Community Business Development Partners’ review is required on all professional service and public work construction contracts.





