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Summary 
 

On March 17, 2013 an article published in the Milwaukee Journal-Sentinel chronicled a process 

under which competitive proposals were sought in 2012 for the provision of paratransit van services 

to residents of Milwaukee County with disabilities.  According to the article, there were multiple 

problems encountered during the process.  An appeal of the initial contract award decision and 

related management decisions led to the negotiation of separate three-year emergency contract 

extensions with the two existing vendors.  According to the authors of the article, the cost over the 

life of the contract extensions totaled approximately $8.6 million more than the presumptive winning 

proposal. 

 

An immediate detailed review and audit of events leading to the execution of the emergency 

contracts was directed by both the Milwaukee County Comptroller and the County Board of 

Supervisors.  This report fulfills the directives of both the Comptroller and the County Board.     

 
Paratransit Services in Milwaukee County 
The Milwaukee County Department of Transportation (MCDOT) provides public transit services 

through the Milwaukee County Transit System (MCTS).  Direct management and operation of the 

transit system, including paratransit services, is contractually provided by Milwaukee Transport 

Services, Inc.  (MTS).  The MCDOT provides administrative oversight of the MTS contract. 

 

Transit Plus is the name of the program under which MTS provides accessible transportation 

services for those persons who cannot use an MCTS fixed-route bus due to a qualifying disability 

under the Americans with Disabilities Act (ADA).  Paratransit operations include the provision of 

client orientation to transportation services as well as demand responsive transportation.  There are 

two forms of transportation provided under the Transit Plus program, taxicab service, for more 

ambulatory clients, and van service for more physically challenged clients.  Under the contracts that 

expired October 31, 2012, there were two van service providers.  Transit Express provided service 

for clients in the northern portion of the County, while First Transit provided service for clients in the 

southern portion of the County.  In its 2012 RFP solicitation, MTS entertained proposals for each 

service area individually, as well as for serving Milwaukee County as a whole.  The reason for this 

modification is, due to a significant reduction in van service ridership in recent years, MTS reasoned 

that it potentially could be more economical for a single vendor to provide service for the entire 

County.  
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The Facts of the Procurement  
Provisions in the management and operations agreement require MTS to follow all applicable 

Federal Transit Administration (FTA) and Milwaukee County procurement procedures.  Through the 

management and operations agreement, Milwaukee County delegates responsibility for 

procurements to MTS.  To comply with those provisions, MTS has developed written procedures 

that closely mirror the County’s Chapter 32 procurement ordinance.  The process utilizes the FTA 

concept of a ‘Best Value’ procurement that parallels the County’s ‘Negotiations and Competitive 

Proposals’ process described in s. 32.36 of the County Ordinances.  An abridged version of the 

MTS procurement procedures is presented here; the full text of the procedures is presented as 

Exhibit 2. 

 

Key Factors Leading to the Emergency Contract Extensions 

A detailed and comprehensive timeline of events as they unfolded during MTS’s 2012 solicitation of 

proposals for paratransit van services is presented in Section 1 of this report. 

 

Five key factors contributed to MTS management abandoning its competitive proposal process for 

paratransit van service in 2012 and instead negotiating emergency contact extensions with its 

existing vendors.  While none of the five factors, in isolation, would have triggered that outcome, 

their cumulative effect resulted in MTS management concluding that the contract extensions were 

its only option to avoid interruption in critical services to a dependent clientele.  The five key factors 

resulting in the emergency contract extensions were: 

 
• An initial delay of 23 days in the development of specifications by MTS’ Transit Plus staff for 

inclusion in the RFP solicitation. 
 

• A subsequent delay of 22 days to determine a Disadvantaged Business Enterprise (DBE) goal 
for the eventual contract award, to be included in the RFP solicitation.  Milwaukee County’s 
Office of Community Business Development Partners (CBDP) is responsible for the 
establishment of contract goals for all County contracts, including those awarded by MTS. 
 

• An additional delay of 22 days while MTS awaited written guidance from the Federal Transit 
Authority (FTA) regarding a procedural matter.  The actual time elapsed from the request for 
guidance until the written response arrived was 52 days. 
 

• A 10-day delay from the initial date scheduled for the Appeals Committee hearing on Transit 
Express’ appeal of the intended contract award.  The delay was to accommodate advocates for 
persons with disabilities’ desire to attend and have input in the hearing.  
 

• Lack of a continuation clause in the existing paratransit van service contracts and an 
unwillingness on the part of both existing vendors at different points in the process to 
accommodate MTS requests for short term contract extensions at reasonable terms.    
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Fiscal Implications of Emergency Contracts 
A calculation of the financial implications of the two 3-year emergency contract extensions for 

paratransit van services cannot be determined with certitude because the contract costs are 

estimates based on fixed rates per ride.  Therefore, the actual annual cost of each contract is 

dependent on the number of rides provided.  Consequently, calculation of the cost of the contract 

extensions must rely on estimated paratransit van ridership. 

 

Assuming the same ridership estimates as contained in the RFP specifications, MTS will pay its two 

existing vendors a total of $40.3 million.  In addition, MTS paid the presumptive winning proposer 

$225,000 for costs alleged to have been incurred for beginning preparations to assume the entire 

service area of Milwaukee County.  MTS did not, however, demand supporting documentation to 

verify the validity of those alleged start-up costs.   Therefore, assuming the same ridership figures 

that MTS used to evaluate proposals, the emergency contract extensions cost an estimated $8.6 

million more than the presumptive winning proposal. 

 

However, paratransit van ridership has declined significantly in recent years.  Therefore, MTS has 

recently projected lower ridership totals for paratransit van service during the next three years.  

These new estimates reduce the estimates upon which the 2012 proposals were made by 6.2% for 

the first year of the contract, by 8.3% in the second year, and by 10.1% for the third year.  We 

reviewed monthly ridership data for 2011, 2012 and the first three months of 2013 and believe MTS’ 

revised projections are reasonable and based on actual ridership patterns.  Using the revised 

ridership figures, the estimated cost of the emergency contract extensions is reduced from $8.6 

million to $7.9 million dollars.   

 

Therefore, had there been no delays in the procurement process and any appeals were denied, we 

estimate the cost of the two 3-year emergency contract extensions for paratransit van services cost 

between $7.9 million and $8.6 million, depending on actual ridership during the contract period.  

Given recent trends, it is more likely that the figure will be closer to the lower value of the range 

than the higher.  However, it should be noted that at the time the decision was made to execute the 

emergency contract extensions, the best information available indicated there would be a resulting 

cost of $8.6 million. 

 

One further note regarding the calculation of the cost of the emergency contract extensions.  The 

presumptive winning proposal was made on the basis of one provider serving the entire County, 

while the emergency contract extensions were executed with two providers, each serving separate 

sections covering roughly half of the County.   
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Conclusions and Recommendations 
Our review of the events leading to the issuance of the two three-year emergency contracts for 

paratransit van services and discussions with principal players suggests the need for improved 

clarity in the lines of accountability for management of the Milwaukee County Transit System.  

Specific accountabilities, lines of authority should be clearly delineated between the Milwaukee 

County Department of Transportation and Milwaukee Transport Services, Inc. regarding working 

relationships with the Federal Transit Administration and internal County departments such as the 

Office of Community Business Development Partners.  This report includes recommendations to 

address these issues.   

 
In addition, questions have been raised regarding the ability of MTS to terminate the emergency 

contract provisions and re-bid the paratransit van service contract.  However, since the emergency 

contract extensions do not include a continuation of services clause, pursuing any of the above 

options begs the question: how could a continuation of paratransit van service to Milwaukee 

County’s persons with disabilities be guaranteed?  We identified a limited number of options that 

could be considered for terminating the emergency contract extensions and include a 

recommendation for MCDOT and the Office of Corporation Counsel to explore these and any other 

possibilities for recovering some of the negative fiscal implications of the emergency contract 

extensions without disrupting paratransit van services. 

 

We appreciated the cooperation extended by management and staff of the Milwaukee Transport 

Services, Inc., the Milwaukee County Department of Transportation and the Office of Community 

Business Development Partners.  A response by MCDOT management with input from MTS is 

attached as Exhibit 5. 
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Background 
 

On March 17, 2013 an article published in the Milwaukee Journal-Sentinel chronicled a process 

under which competitive proposals were sought in 2012 for the provision of paratransit van services 

to residents of Milwaukee County with disabilities.  According to the article, there were multiple 

problems encountered during the process.  These included potential problems associated with two 

of the proposals, delays associated with an inquiry seeking procedural guidance from the Federal 

Transit Administration, an appeal of the initial contract award decision and related management 

decisions led to the negotiation of separate three-year contract extensions, awarded on an 

emergency basis, with the two existing vendors.  According to the authors of the article, the cost 

over the life of the contract extensions, both of which went into effect November 1, 2012, plus 

additional costs approved by management, totaled approximately $8.6 million more than the 

presumptive winning proposal. 

 

Based on the March 17 article, later that same day the Milwaukee County Comptroller directed the 

Audit Services Division within the Office of the Comptroller to conduct an immediate review of the 

2012 paratransit contract bid process.  As part of that review, the Comptroller requested a detailed 

analysis of the following: 

• the Request for Proposal (RFP) process; 
• the responses to the RFP from vendors; 
• the awarding of the emergency contracts; 
• the review panel; 
• the  inquiry to the Federal Transit Administration; 
• a calculation of the estimated fiscal impact to Milwaukee County over the duration of the 

emergency contracts. 
 
On March 21, 2013 the Milwaukee County Board of Supervisors authorized and directed an audit of 

the emergency contracts to “better understand the facts of the procurement, including the related 

financial implications, and any recommendations to improve the current process.” 

 

This report fulfills the directives of both the Comptroller and the County Board.     

 
Paratransit Services in Milwaukee County 
The Milwaukee County Department of Transportation (MCDOT) provides public transit services 

through the Milwaukee County Transit System.  Direct management and operation of the transit 

system, including paratransit services, is provided by Milwaukee Transport Services, Inc.  (MTS).  

MTS is a non-stock, non-profit corporation under Chapter 181 of Wisconsin State Statutes.   MTS 
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has provided these services since the Milwaukee and Suburban Transport Corporation was 

acquired by Milwaukee County in 1975.  Under a contact with the County, the corporation provides 

two employees; a Managing Director and a Deputy Director.  Total compensation under the contract 

is limited to the wages and benefits of these two individuals.  While the corporation serves as the 

employer for all other management, supervisory and operating personnel, costs for these 

employees are treated as expenses of the transit system, not MTS.   

   

The MCDOT provides administrative oversight of the MTS contract; conducts various transit-related 

studies; prepares and administers Federal and State transit grants.  Division personnel also 

facilitate the acquisition of capital equipment, and provide design and construction services for 

capital facilities. 

 

Transit Plus is the name of the program under which MTS provides accessible transportation 

services for those persons who cannot use an MCTS fixed-route bus due to a qualifying disability 

under the Americans with Disabilities Act (ADA).  Paratransit operations include the provision of 

client orientation to transportation services as well as demand responsive transportation.  There are 

two forms of transportation provided under the Transit Plus program, taxicab service, for more 

ambulatory clients, and van service for more physically challenged clients.  This audit focuses on 

two emergency contract extensions negotiated by MTS management in October 2012 with the two 

vendors providing van services under contract with MTS. 

 

Figure 1 shows an abbreviated organizational chart depicting the manner in which the Transit Plus 

program is operated. 

  



       Figure 1  
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As of December 2012, Transit Plus was staffed with nine full time and four part time employees.   
 
Figure 2 shows the 2012 MTS Transit Plus organizational chart. 

 
   Figure 2 
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In calendar year 2012, the Transit Plus program provided 459,805 van rides to approximately 3,800 

unique clients.  Payments to vendors for van rides in 2012 totaled $12.9 million, resulting in an 

average cost of $28.03 per ride.  Individual clients purchase tickets at the rate of $4 per ride from 

the program, while institutional agencies purchasing tickets on behalf of their clients are charged 

$16.55 per ticket. 

 

Two policy initiatives in recent years have contributed to a significant reduction in the number of van 

rides provided under the Transit Plus program: 

• In 2009, MCTS began coordinating with the Milwaukee County Office for Persons with 
Disabilities and other County agencies to continue to provide free bus rides on the fixed-route 
system for eligible persons with disabilities through the Federal New Freedom Initiative.  The 
County sponsored the New Freedom Pass, with the goal of continuing to expand mobility and 
reducing the need for paratransit service.  Free rides tracked under the program increased from 
69,696 in 2010 to 95,988 in 2012. 
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• In 2010, Transit Plus discontinued offering subsidized van ride tickets to institutions that 
received Title 19 funding, such as the County’s Family Care program and Goodwill Industries.  
The rationale for this initiative was that Title 19 funding for those institutions includes a client 
transportation component, and therefore Transit Plus should not use its limited resources to 
cross-subsidize those programs.      

 
Table 1 shows the trend in Transit Plus van rides during the five-year period 2008 through 2012.  

The data show that there were 43.4% fewer Transit Plus van rides in 2012 than in 2008. 

 

 Table 1 
Transit Plus Van Rides 

2008−2012 
 
  Year  Rides  % Change 
  2008   812,409 
  2009   874,416    7.6% 
  2010   832,136   -4.8% 
  2011   678,676  -18.4% 

2012   459,805  -32.2% 
 
Total Change, 2008−2012 -352,604 -43.4% 
 
Source:  Transit Plus program. 

 

 

 

 

 

 

 

 

 

 

 

Under the contracts that expired October 31, 2012, there were two van service providers.  Transit 

Express provided service for clients in the northern portion of the County, while First Transit 

provided service for clients in the southern portion of the County.  In its 2012 RFP solicitation, MTS 

entertained proposals for each service area individually, as well as for serving Milwaukee County as 

a whole.  Thus, the process could potentially result in either one or two vendors serving existing 

clientele for the new contract period.  The reason for this modification is, due to the reduction in van 

service ridership, MTS reasoned that it potentially could be more economical for a single vendor to 

provide service for the entire County.   
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Section 1: The Facts of the Procurement 
 

Milwaukee County has a management and operations 

agreement with Milwaukee Transport Services, Inc. (MTS) for 

operation of the Milwaukee County Transit System (MCTS).  

MTS is a non-stock, non-profit corporation under Chapter 181 of 

Wisconsin State Statutes.   MTS has provided these services 

since the Milwaukee and Suburban Transport Corporation was 

acquired by Milwaukee County in 1975.  Under its contact with 

the County, MTS provides two employees;  a Managing Director 

and a Deputy Director.  Total compensation under the contract is 

limited to the wages and benefits of these two individuals.  While 

MTS serves as the employer for all other management, 

supervisory and operating personnel of the MCTS, costs for 

these employees are treated as expenses of the transit system 

and are paid by Milwaukee County, not MTS.   

 

Milwaukee County owns the fixed-route bus system rolling stock 

and equipment, as well as the facilities used to operate MCTS 

and provides funding for all expenses and liabilities of the 

system.  Provisions in the management and operations 

agreement require MTS to follow all applicable Federal Transit 

Authority (FTA) and Milwaukee County procurement procedures.  

Through the management and operations agreement, Milwaukee 

County delegates responsibility for procurements to MTS. 

Through a 
management and 
operations 
agreement, 
Milwaukee County 
delegates 
responsibility for 
procurements to 
MTS. 

 

The MTS Procurement Process 
To comply with those provisions, MTS has developed written 

procedures that closely mirror the County’s Chapter 32 

procurement ordinance.  Those procedures include a process 

used in 2012 by MTS to solicit proposals for paratransit van 

services.  The process utilizes the FTA concept of a ‘Best Value’ 

procurement that parallels the County’s ‘Negotiations and 

Competitive Proposals’ process described in s. 32.36 of the 

County Ordinances.  An abridged version of the MTS 
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procurement procedures is presented here; the full text of the 

procedures is presented as Exhibit 2. 

 

MTS Competitive Contract Negotiations Procedures 
 
• Negotiations are appropriate if: 

o Adequate specifications are not available. 
o Discussions with proposers are required. 
o Evaluation & award factors include criterion other than 

price. 

Evaluation & award 
factors include 
criterion other than 
price. o Other than a firm fixed price contract is to be awarded. 

o The contract may result in revenue being generated for 
MTS. 
 

• Request for Proposal (RFP) Process  
o Independent cost estimate must be obtained and 

included in the contract file. 
o Issue RFP to all potential sources and advertise at least 

once at least two weeks before due date. 
o RFP’s shall identify all evaluation factors and their 

relative importance.  Numerical weights need not be 
disclosed. 

o Price shall be included as an evaluation factor. 
 

• Pre-proposal Conference (Optional) 
o Held after RFP issued but before proposal submission. 
o Adequate notice of time, place, nature and scope of 

conference. 
o Provide all prospective proposers identical information. 
o Make complete record of the conference and furnish copy 

to all prospective proposers. 
 

• Receipt of Proposals 
o Proposals shall be marked with the date and time of 

receipt. 
o Proposals shall be safeguarded from unauthorized 

disclosure. 
 

• Late Proposals and Modifications 
o If late proposals and modifications cannot be considered, 

promptly notify proposer that it was received late and will 
not be considered. 

o Late proposals and modifications shall be held unopened 
until after award. 

o Director of Materials Management shall retain complete 
and sole discretion to waive the requirements of 1 and 2 
if such waiver is deemed in the best interests of the 
county and is not subject to appeal to the Purchasing 
Committee. 
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• Disclosure and Use of Information Before Award 
o After receipt of proposals none of the information 

contained in them or concerning the number or identity of 
proposers shall be made available to the public or county 
government. 

o During the pre-award or pre-acceptance period, only the 
Director of Materials Management shall transmit technical 
or other information and conduct discussions with 
prospective proposers. 

o Prospective proposers may place restrictions on the 
disclosure and use of data in proposals. 

 
• Revised Offers and/or Best and Final Offer 

After negotiations 
are concluded each 
proposer in the 
competitive range 
shall be required to 
submit a revised 
proposal and/or best 
and final offer at a 
uniform cutoff date 
and time. 

o After negotiations are concluded each proposer in the 
competitive range shall be required to submit a revised 
proposal and/or best and final offer at a uniform cutoff 
date and time. 

o Late revised proposals or best and final proposals may 
be rejected without the right of appeal. 

o The Director of Materials Management may waive this 
provision if it is deemed to be in the best interests of 
MTS.  Such decision is not subject to appeal. 

 
• Responsibility 

o Awards must be made only to responsible contractors 
o Before making awards, Equal Employment Opportunity 

certification, past and current performance must be 
reviewed to confirm that contractor qualifies as 
responsible. 

o For contracts with a value of $25,000 or greater, the 
purchasing agent shall review firms and principals on the 
System for Award Management (SAM).  SAM is a 
database containing the names of all business entities 
barred from doing business with the Federal government 
or with Federal funding. 

 
• Awards 

o Price is one factor to consider and the award is not 
required to be made to the lowest responsive, 
responsible bidder. 

o Awards shall be made to the responsive, responsible firm 
whose proposal overall is the most advantageous to MTS 
as determined in the sole opinion of the Director of 
Materials Management. 

o MTS reserves the right to reject all proposals if the 
Director of Materials Management determines such 
rejection to be in the public interest. 

 
• Protests to Award 

o All unsuccessful proposers shall be notified by fax 
machine transmission of the pending contract award. 

 
-12- 



o Protest to the award must be delivered to the Director of 
Materials Management within 72 hours after receipt of 
notice. 

o A protest must be in writing and clearly state the reason 
for it. 

o The Director of Materials Management shall review the 
protest and notify the protestor of a decision by fax 
machine transmission within five days. 

o No contract shall be awarded while a protest is pending. 
o A protest that is untimely or fails to clearly state the 

reason for the protest is invalid. 
o The decision of the Director of Materials Management 

disqualifying the protest for these reasons is final and 
cannot be appealed. 

 
Protests from the 
decisions of the 
Director of Materials 
Management shall be 
made to the 
Purchasing Appeals 
Committee within 72 
hours. 

• Appeals to Purchasing Appeals Committee 
o Protests from the decisions of the Director of Materials 

Management shall be made to the Purchasing Appeals 
Committee by delivering a written request for appeal 
hearing both to the Director of Materials Management 
and the Purchasing Appeals Committee within 72 hours 
after receipt of the Director of Materials Management 
decision. 

o The request shall state the grounds upon which the 
protest is based and shall request an appeal hearing. 

o No contract shall be awarded until final disposition of the 
protest. The Chairman of the 

Purchasing Appeals 
Committee shall 
notify all interested 
persons of the time 
and place of the 
hearing. 

o The Chairman of the Purchasing Appeals Committee 
shall notify all interested persons of the time and place of 
the hearing. 

o The Purchasing Appeals Committee shall affirm, reverse 
or modify the decision of the Director of Materials 
Management and its decision shall be final. 

 
• Unsuccessful Proposer Debriefing 

o Unsuccessful proposers, upon written request, shall be 
debriefed as soon as possible and furnished the basis for 
the selection decision and contract award. 

o Debriefings shall focus on aspects of the unsuccessful 
proposal that could have been improved and should not 
make comparisons with the winning proposal. 

o Debriefing shall not reveal the relative merits or technical 
standing of competitors or the evaluation scoring. 

 

Sequence of Events During MTS’ 2012 Solicitation for 
Paratransit Services Proposals 
 
Following is a timeline of events as they unfolded during MTS’ 

2012 solicitation of proposals for paratransit van services.  
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Timeline of MTS’ Process for Soliciting Competitive 
Proposals for Paratransit Van Services in 2012 
 

o January 26, 2012 – MTS staff responds to MTS 
Managing Director’s request for update on planning 
for bids on paratransit van services. 
 

o March 15 – MTS staff advises MTS Managing 
Director that progress continues on development of 
specification for paratransit contract. 
 

o March 28 – MTS Managing Director asks staff for 
summary of key changes in paratransit van services 
RFP. 
 

o April (First Week) – MTS Director of Materials 
Management expecting specifications for paratransit 
services from MTS’ Director of Paratransit Services.  
The current contract expires October 31, so the new 
contract start date is November 1.  With this date in 
mind, the Director of Materials Management’s 
anticipated release date for the RFP at this point is 
middle to late April.  The previous time proposals 
were solicited for these services, for a contract start 
date of November 1, 2007, the RFP was issued on 
April 16. 

The Director of 
Materials 
Management’s 
anticipated release 
date for the RFP at 
this point is middle 
to late April. 

 
o April 25 – Specifications for paratransit services are 

received by the MTS Materials Manager.  The 
Materials Manager makes minor edits and adds 
‘boilerplate’ contents to complete the RFP. 
 

o April 30 – Email correspondence string indicates the 
Community Business Development Partners (CBDP) 
Office has not received information it deems 
necessary to properly establish sound Disadvantaged 
Business Enterprise (DBE) goals on a number of 
pending RFPs from MTS.  The email strings indicate 
there was no direct contact between staff at MTS and 
CBDP.  Rather, the email string began with a CBDP 
staff analyst going through the CBDP Director, to the 
MCDOT Director of Operations, and conveyed to the 
MTS Director of Materials Management and the MTS 
Director of Administration.   

 
o May 2 – Despite the above email string, with no 

further exchange of information, MTS sends RFP 
specifications to MCDOT for assignment of a DBE 
goal and approval of RFP specifications.  MCDOT, 
which reports to the County Executive, is 
contractually required to complete its review for input 
within five business days (by May 9, 2012), including 
assignment of a DBE goal by the Office of 

May 2 - MTS sends 
RFP specifications to 
MCDOT for 
assignment of a DBE 
goal and approval of 
RFP specifications. 
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Community Business Development Partners (CBDP).  
The CBDP Office reports to the Chairwoman of the 
County Board of Supervisors. 
 

o May 3 – The MCDOT Director of Operations requests 
and receives from MTS Director of Materials the DBE 
goal contained in the current paratransit van service 
contracts (7%).  The MCDOT Director of Operations 
sends the RFP specifications and the current 
contractual DBE goal information to the CBDP Office 
and requests the establishment of a DBE goal for 
inclusion in the RFP.  

 
o May 21 – MCDOT Director of Operations sends an 

email to the CBDP Office asking about the status of 
the DBE goal for the paratransit van services RFP. 
 

o May 21 – MTS Director of Administration sends email 
to MCDOT Director of Operations with information for 
the CBDP Office regarding three pending DBE goal 
requests, including the paratransit van service 
request.  The MTS Director of Administration notes 
that the CBDP Office had requested that MTS 
complete forms for each request regarding either a 
construction or professional service contract award 
for use in establishing the goals, but notes that MTS 
will follow its normal procurement process, clarifying 
that these are not, for example, construction projects 
under Milwaukee County ordinances. 

 May 22 - Director of 
CBDP copies MTS 
Managing Director 
on an email to 
MCDOT Director of 
Operations asking 
for information 
needed to set a DBE 
goals on pending 
RFPs. 

o May 22 (12:52 p.m.) – Director of CBDP copies MTS 
Managing Director on an email to MCDOT Director of 
Operations asking for information needed to set a 
DBE goal on pending RFPs. 
 

o May 22 (8:42 p.m.) – MTS Director asks MTS 
procurement and operations staff for status report. 
MTS Managing Director informs staff to do whatever 
is needed to get CBDP Office what it needs. 

 
o May 23 – MCDOT Director of Operations forwards 

the May 21 email he received from the MTS Director 
of Administration to the CBDP Office, expressing 
hope that the information would help move forward 
the development of the requested DBE goals. 
 

o May 24 – MTS Director of Administration sends email 
to MCDOT Director of Operations correcting an error 
its May 21 email documentation regarding its 
recommended paratransit van service DBE goal.  
This email is forwarded by the MCDOT Director of 
Operations to the CBDP Office. 
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o May 31 – MTS staff advises MTS Managing Director 
that, per MCDOT, CBDP Office expected to release 
RFPs and DBE goals today. 

 
o May 31 – MTS receives DBE goal from MCDOT. 

May 31 - MTS 
receives DBE goal 
from MCDOT.  

o June 5 – MTS releases RFP for competitive 
proposals with a due date for proposals of July 20, 
2012.  By contrast, in 2007 the RFP was issued on 
April 16, with proposals due on June 1, 2007 for a 
November 1 contract start date. 

June 5- MTS releases 
RFP for competitive 
proposals with a due 
date for proposals of 
July 20, 2012.  

o June 25 – A scheduled pre-proposal conference is 
held.  Questions from attendees are entertained.  
MTS procurement procedures require that a written 
Question & Answer summary be prepared and 
distributed to all prospective offerers. 

 
o July 10 – The written Q & A summary is distributed 

by MTS to all prospective offerers.  Based on 
comments at the pre-proposal conference, van 
service ridership estimates contained in the RFP are 
revised downward by 11.5% for the first year and by 
18.3% for years two and three of the contract.  
 

o July 20 – MTS receives four proposals.  
 

o July 20 – MTS Director of Materials Management 
performs a responsiveness review of proposals for 
mandatory items and determines that First Transit 
and another proposer submitted deficient proposals 
involving certifications of compliance with the Buy 
America Act (Buy America), an FTA requirement. 

 
o July 27 – MTS informs MCDOT of the deficient 

proposals and recommends resubmission of 
proposals; MCDOT concurs.  A decision is made that 
written FTA guidance is needed on whether MTS can 
award contract based on revised proposals (updated 
Buy America certificates). 

 
o July 30 – MCDOT sends letter requesting guidance 

to FTA Regional Counsel as attachment to email and 
requesting that FTA follow up with MTS Director of 
Materials Management.  The letter requests a 
response at counsel’s earliest convenience but 
emphasizes that a contract must be awarded by the 
end of August.   

MCDOT sends letter 
requesting guidance 
to FTA Regional 
Counsel. 

 
o August 1-3 – Presentations and discussions with the 

proposers (originally scheduled for last two weeks in 
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July).  All proposers were permitted to submit revised 
proposals, due on August 8. 

 
o August 6 – FTA Office of Program Management & 

Oversight, emails several questions to MTS Director 
of Materials Management and he follows up that 
same day. 
 

o August 16 – Evaluation Committee completes 
technical scoring. 

 
o August 21 – Evaluation Committee is provided the 

price offer in each proposal. 
 
o August 29 – Evaluation Committee determines that 

First Transit's offer is the best value. 
 August 29 - MTS 

Director of Materials 
Management emails 
FTA and request 
update on request 
for guidance. 

o August 29 – MTS Director of Materials Management 
emails FTA and request update on request for 
guidance; FTA indicates matter under review and no 
additional information is needed. 

 
o August 31 – expected date of notice of intent to 

award contract – postponed pending guidance from 
FTA on Buy America certifications.  

 
o September 5 – MTS Managing Director asks 

MCDOT about status of FTA guidance; MCDOT says 
it will address the issue with the FTA during its on-site 
Triennial Audit visit (September 10-12). 

 
o September 11 – MCDOT Director of Operations 

speaks with FTA on status of guidance – guidance is 
written, but is being circulated within FTA for review. 

 
o September 10-12 – FTA at MTS for Triennial 

Review; FTA advises on the last day of the visit that 
guidance letter is being circulated at Region V for 
review.  

 
September 19 - MTS 
offers to extend the 
incumbent contracts 
two months, until 
January 1, 2013, to 
ensure uninterrupted 
service in light of the 
procurement delays. 

o September 19 – MTS offers to extend the incumbent 
contracts two months, until January 1, 2013, to 
ensure uninterrupted service in light of the 
procurement delays. 

 
o September 20 – Transit Express responds to the 

offer of extension but neither accepts nor rejects the 
offer. 

 
o September 20 – MTS Managing Director contacts 

MCDOT on delay in Buy America determination; gets 
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authorization to call FTA directly; talks with Region V 
Regional Counsel, on urgency of paratransit contract 
award situation.  Counsel advises that so long as 
resubmission is extended to all proposers, revised 
certification can be accepted.  MTS Managing 
Director directs MTS Director of Materials 
Management to immediately issue letter of intent to 
award.  FTA letter received later that same day. September 20 - FTA 

letter received.  
o September 20 – First Transit indicates to MTS 

Director of Materials Management that it is willing to 
extend service within its service area under current 
contract terms for two months if, needed. 

 
o  September 20 – Notice of intent to award the 

contract to First Transit was issued. 
 

September 25 - 
Transit Express files 
a timely protest. 

o September 25 – Transit Express files a timely 
protest. 

 
o September 26 – Pursuant to the RFP, the MTS 

Director of Materials Management reviews and 
denies Transit Express' protest. 

 
o September 28 – MTS Managing Director makes 

request to Transit Express for 2-month extension to 
allow protest process to be completed. 

- This is a critical time period. Without short-
term extensions, vendors may need at 
least 30 days start-up time to service the 
entire area; bidders not obligated to hold 
their bid price or offer after award date.  
Paratransit RFP no longer awardable for 
November 1 start date. 

 
o October 2 – Transit Express refuses to consider 

request for 2-month extension without pre-conditions; 
Transit Express files appeal of MTS denial of protest; 
Appeals Hearing is scheduled for October 9. 

October 2- Transit 
Express refuses to 
consider request for 
2-month extension 
without pre-
conditions.  

o October 3–10 – Advocates for persons with 
disabilities contact MTS with concerns regarding the 
intended contract award and single service provider 
for the County; request opportunity to speak at the 
Appeals Hearing. 
 

o October 3 – MTS Deputy Director emails MCDOT 
Director a summary of the award process.  

 
o October 3 - MTS (via legal counsel) offered to extend 

the Transit Express contract for two months. 
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o October 4 - Transit Express rejects 2-month 
extension. 

 
o October 4 - MTS offers to extend Transit Express 

contract for two to four months, depending on 
negotiation of terms 

 
o October 4 - Transit Express rejects MTS's offer for 

two to four month extension and counters with an 
offer of three year extensions for both Transit Express 
and First Transit. 

 

o October 5 – First Transit comments on Transit 
Express protest and appeal. 

 

o October 5 – Per FTA rule, MCDOT advises FTA 
Region V, of Transit Express appeal. 

 October 5- MTS 
offers to extend the 
Transit Express 
contract for six 
months at 2012 
proposal price. 

o October 5 – MTS offers to extend the Transit 
Express contract for six months at 2012 proposal 
price. 

 
o October 5 (11:35 a.m.) – Transit Express rejects six-

month extension—"a six month or even one year 
extension does not justify the capital investments 
Transit Express would need to make in order to 
continue to provide the quality services it has been 
providing for years."  They seek a three year 
extension. 

 
o October 5 – MTS, by its counsel, offers First Transit 

a six-month extension of the current contract, but 
extended to the entire service area, while retaining 
the same level of service to customers.  First Transit, 
by its counsel, expresses concern about capital 
investment costs.  Both sides agree to speak again 
on Tuesday, October 9, giving First Transit time to 
confer. 

October 5 - Appeals 
Hearing is 
rescheduled to 
October 19 due to 
concerns expressed 
by advocates for 
persons with 
disabilities and 
Appeal Committee 
scheduling issues. 

 
o October 5 – Appeals Hearing is rescheduled to 

October 19 due to concerns expressed by advocates 
for persons with disabilities and Appeals Committee 
scheduling issues. 

October 5- MTS 
Managing Director 
advises County 
Board and County 
Executive on status 
of paratransit 
services contract. 

 
o October 5 – MTS Managing Director advises County 

Board and County Executive on status of paratransit 
services contract—that Transit Express price 
protection (offer) was $7.5 million higher than First 
Transit, and given that appeal process is underway, 
MTS is actively working towards extensions of the 
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existing contracts or a contract extension with First 
Transit for the entire service area. 

 
o October 9 (2:45 p.m.) – Conference call with First 

Transit and MCDOT, followed up with email of First 
Transit offer—First Transit offers a seven-year 
contract (a two-year extension with a full, 
renegotiated five-year contract to follow; lowered 
productivity requirements from 1.95 rides per hour to 
1.85; MCTS to purchase vehicles acquired during 
extension; a stop/loss price protection on fuel 
provision.   The five year contract rate: Year 1 – bid 
year 3 rate; Year 2 – 2.8%; Year 3 – 2.8%; Year 4 – 
CPI; and Year 5 – CPI. 

 October 9 – MTS 
offers First Transit a 
nine-month 
extension of the 
current contract, but 
extended to the 
entire service area, 
at the current base 
rate. 

o October 9 (4:48 p.m.) – MTS offers First Transit a 
nine-month extension of the current contract, but 
extended to the entire service area, at the current 
base rate.  No liquidated damages from November 1, 
2012 to December 31, 2012.  Productivity at 1.85 
during the nine-month extension.  60 day notice of 
extension termination. 

 
o October 10 (11:14 a.m.) – First Transit counters with 

a one-year extension, servicing the entire service 
area, at a price 20-25% higher than First Transit's 
RFP proposal.  Five year contract: Year 1 – bid year 
2 rate; Year 2 – bid year 3 rate; Year 3 – 2.8%; Year 
4 – CPI; and Year 5 – CPI.   

- The length of the extension reduces the 
length of the RFP contract, in effect, 
raising the rate by which First Transit 
would be paid pursuant to its proposal.   

 
- Additionally, First Transit required a one-

time up-front payment of $100,000; all 
liquidated damages to be waived for the 
first six months of any extension or final 
contract; productivity to be set at 1.85 
during the first six months and 
renegotiated thereafter; five year final 
contract but starting at the bid year 2 rate; 
and stop loss on fuel if the total cost per 
gallon with all taxes included exceeds 
$5.00 in years 4-5.   

 
o October 10 (12:12 p.m.) – MTS counters First Transit 

offer.  Proposal #1 – one year extension at current 
rate, or Proposal #2 – three year extension under 
terms of current contract. 
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o October 10 (4:20 p.m.) – First Transit counters with 
one-year extension at current rate; at least six months 



notice of termination of extension before five year 
prorated contract begins; one time front end payment 
of $100,000 for expedited start-up costs. 

October 10 – MTS 
Director of Materials 
Management advises 
a contract award 
involving changes in 
First Transit’s 
proposal offer is not 
allowed and will not 
hold up to legal 
challenge. 

 
o October 10 – MTS Director of Materials Management 

advises a contract award involving changes in First 
Transit’s proposal offer is not allowed and will not 
hold up to legal challenge.  Process does not permit 
award of a contract while a protest is pending. 

 
o October 11 (8:26 a.m.) – MTS offers First Transit a 

one-year extension for entire service area at current 
rate; productivity at 1.85; if Purchasing Appeal 
Committee affirms award, MTS will give six-month 
notice of termination of extension before 
commencement of five year contract per proposal 
terms. 
 

o October 11 (8:39 a.m.) – MTS sends MCDOT a copy 
of MTS offer to First Transit. 

 
o October 11 (9:01 a.m.) – MCDOT Director of 

Operations sends email to the County Executive’s 
Office advising that MTS is close to a one-year 
contract extension agreement with First Transit. 

 
o October 11 (11:47 a.m.) – First Transit emails MTS 

on language change relative to terms under which 
extension can be terminated.  

 
o October 11 (12:20 p.m.) – First Transit counters with 

the same terms as MTS's offer, but with a CPI 
adjustment for the one year extension, a price 
adjustment for the fourth and fifth year of the RFP 
contract, no productivity rate for the first two months 
of the extension, and 1.85 for months 2 - 6 of the 
extension. 

October 11 (12:50 
p.m.) – MTS emails 
MCDOT – close to 
agreement with First 
Transit to operate 
entire service area. 

 
o October 11 (12:50 p.m.) – MTS emails MCDOT – 

close to agreement with First Transit to operate entire 
service area. Draft terms included with email.  

 
o October 11 (1:22 p.m.) – MTS (via legal counsel) 

sends offer to First Transit for full service area. 
 
o October 11 (2:54 p.m.) – First Transit seeks CPI 

adjustment to rates for years 1, 2, and 3 for 5 year 
contract “to account for inflation due to delay in 
contract start date.”  October 11 (4:09 

p.m.) – MTS requests 
meeting with MCDOT 
for Friday, October 
12. 

 
o October 11 (4:09 p.m.) – MTS requests meeting with 

MCDOT for Friday, October 12, to discuss risks of 
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one year extension with single provider and three 
year extensions with both providers—one-year 
extension with single provider very risky because an 
appeal is underway; MCTS cannot presume to know 
the outcome of the appeal; costly legal action highly 
likely to follow; and MTS must adhere to FTA 
procurement rules. 

 
o October 12 (8:30 a.m.) – MTS meets with MCDOT to 

discuss pros and cons of alternative approaches.  
According to the MTS Managing Director, he advises 
that a 3-year extension is risky—potential cost 
savings may not be realized, but that cannot be 
determined without going through appeal process, 
which puts paratransit customers at risk of being 
without service on November 1 and likely subjects 
MTS to a lawsuit.  He advises one-year extension 
with First Transit is even riskier—appeal process still 
in play and must be followed; if appeal is upheld, 
bigger and costlier legal problem is likely; and federal 
funding will be put at serious risk.  MTS gets go-
ahead to work out 3-year extensions to keep 
paratransit services running. 

 
o October 12 (1:48 p.m.) – MCDOT Director of 

Operations emails County Executive’s Office 
indicating that a one-year extension with First Transit 
could not be worked out and that there would be 
three-year extension agreements with both First 
Transit and Transit Express. 

 
o October 12 (2:41 p.m.) – MTS advises MCDOT that 

separate agreements on three-year extension have 
been reached; attorneys to put terms of agreements 
in writing; sends update communication to County 
Board and County Executive. 

October 12 (2:41 
p.m.) – MTS advises 
MCDOT that separate 
agreements on three-
year extension have 
been reached.  

o October 15 – MTS works on draft agreements – 
$150,000 cancellation provision in First Transit 
agreement applies to termination for convenience. 

 
o October 16 (2:22 p.m.) – Transit Express seeking to 

“renegotiate” to remove the termination for 
convenience provision. 

 
o October 16 - Transit Express objects to a 

"termination for convenience" provision in the three-
year extension, insisting such a provision is a deal-
breaker. MTS proposes termination language in the 
event that FTA restricts or removes paratransit 
funding. 

October 16 – Transit 
Express objects to a 
“termination for 
convenience” 
provision in the 
three-year extension. 
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o October 16 - First Transit responds to the MTS offer 
by requiring liquidated damages for cancellation by 
convenience or for default. MTS responds by limiting 
liquidated damages to cancellation for convenience. 

 
o October 16 (5:13 pm) - Transit Express sends draft 

agreement with language prohibiting termination for 
convenience, but verbally agrees to termination in the 
event of FTA restriction or elimination of funding for 
paratransit. 

 
o October 17 – MTS advises MCDOT that attorneys 

are close to finalizing agreements; Transit Express 
and First Transit seeking changes in termination of 
convenience clauses for commitment to three year 
term as condition of settlement. 

 
o October 17 – MTS via its legal counsel sends draft to 

Transit Express with language limiting termination for 
convenience in the event FTA restricts or eliminates 
funding for paratransit. 

 
o October 17 – First Transit, Inc. Emergency Extension 

Agreement Executed. 
 
o October 17 – Transit Express Emergency Extension 

Agreement Executed. 
 
o October 17 – MTS Managing Director provides an 

email update on emergency extensions for paratransit 
service contracts to County Board and County 
Executive. 

 
o October 18 – MTS reviews changes to be made to 

protest process procedure. 
 
o October 19 – Scheduled date of appeal hearing is 

cancelled. 
October 19 – 
Communication from 
MTS Managing 
Director to Board 
Chairwoman on 
emergency 
extension of 
paratransit 
contracts. 

 
o October 19 – Communication from MTS Managing 

Director to Board Chairwoman on emergency 
extension of paratransit contracts. 

 
o October 24 – MTS sends executed agreements to 

MCDOT.  (See Exhibit 3 for emergency contract 
extension agreements.) 

 
o October 30 (12:36 p.m.) – MTS Managing Director 

emails MTS staff—set up schedule for RFP process 
for paratransit service contract to be completed 2 
months before contracts expire.  
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o October 30 (1:46 p.m.) – MTS Managing Director 
emails CBDP Office on expedited goal setting 
process; CBDP Office advises that client service 
standards for goal setting changed to three days. 

 
o October 31 – Original paratransit van service 

agreements expire. 
 
o October 31 – MTS processes $225,000 payment to 

First Transit for start-up costs incurred per settlement 
agreement.  No supporting documentation of actual 
start-up costs was requested or received by MTS. 

 
o November 1 – Emergency Extension Agreements go 

into effect. 
  



Section 2: Financial Implications of Emergency Contracts 
 
A calculation of the financial implications of the two 3-year 

emergency contract extensions for paratransit van services 

cannot be determined with certitude because the contract costs 

are estimates based on fixed rates per ride.  Therefore, the 

actual annual cost of each contract is dependent on the number 

of rides provided.  Consequently, calculation of the cost of the 

contract extensions must rely on estimated paratransit van 

ridership. 

Calculation of the 
cost of the contract 
extensions must rely 
on estimated 
paratransit van 
ridership.  

Based on estimated ridership totals used by MTS in evaluating 

proposals, had the 2012 MTS competitive contract proposal 

process been completed in a timely manner and the decision of 

the Evaluation Committee had been upheld upon appeal, MTS 

would have paid the winning proposer $31.9 million over the 3-

year period November 1, 2012 through October 31, 2015.  It 

should be noted that those ridership figures were downward 

revisions of the initial MTS estimates contained in the RFP.  The 

ridership estimates were reduced from original estimates by 

11.5% in the first year of the contract and by 18.3% for years two 

and three, after vendors questioned their validity at a pre-

proposal conference. 

 

Assuming the same ridership estimates as contained in the RFP 

specifications, MTS will pay its two existing vendors a total of 

$40.3 million.  In addition, MTS paid First Transit, the 

presumptive winning proposer, $225,000 for costs alleged to 

have been incurred for beginning preparations to assume the 

entire service area of Milwaukee County.  MTS did not, however, 

demand supporting documentation to verify the validity of those 

alleged start-up costs.   Therefore, assuming the same ridership 

figures that MTS used to evaluate proposals, the emergency 

contract extensions cost an estimated $8.6 million more than the 

MTS did not demand 
supporting 
documentation to 
verify the validity of 
$225,000 in alleged 
start-up costs. 
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presumptive winning proposal.  This information is presented in 

Table 2. 

 

Table 2 
Estimated Cost of Paratransit Van Service 

Emergency Contract Extensions Using 
Ridership Estimates Used to Evaluate Proposals 

 
 Est. Ridership Rate Total 

 
First Transit 

    Year 1   94,872   $51.72   $ 4,906,780 
    Year 2   97,436   $53.27   $ 5,190,416  
    Year 3   99,487   $54.87   $ 5,458,852 
   
  Sub-Total       $15,556,048 
  Payment for Start-Up Costs     $     225,000 
  First Transit Total      $15,781,048  
 

Transit Express 
    Year 1  153,333  $50.87   $ 7,800,050 
    Year 2  156,410  $52.65   $ 8,234,987 
    Year 3  159,538  $54.49   $ 8,693,226 
 
    Transit Express Total     $24,728,263 
 

Grand Total       $40,509,311 
 

Total Cost of Presumptive Winning Proposal  $31,916,634 
 

Difference (Cost of Emergency Contract Extensions)   $8,592,677  
 

Source:  MTS records. 

However, as previously noted, Transit Plus paratransit van 

ridership has declined significantly in recent years (see 

Background section of this report).  Therefore, MTS has 

recently projected lower ridership totals for paratransit van 

service during the next three years.  These new estimates, which 

assume no change in annual ridership during the period, reduces 

the estimates upon which the 2012 proposals were made by 

6.2% for the first year of the contract, by 8.3% in the second 

year, and by 10.1% for the third year.  We reviewed monthly 

ridership data for 2011, 2012 and the first three months of 2013 
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and believe MTS’ revised projections are reasonable and based 

on actual ridership patterns. 

 

Using the revised ridership figures, the estimated cost of the 

emergency contract extensions is reduced from $8.6 million to 

$7.9 million dollars.  This information is presented in Table 3. 

 

Table 3 
Estimated Cost of Paratransit Van Service 

Emergency Contract Extensions Using 
Updated Ridership Estimates 

 
 Est. Ridership Rate Total 
 

First Transit 
    Year 1   90,154   $51.72  $ 4,662,765 
    Year 2   90,154   $53.27  $ 4,802,504 
    Year 3   90,154   $54.87  $ 4,946,750 
   
  Sub-Total      $14,412,019 
  Payment for Start-Up Costs    $     225,000 
  First Transit Total     $14,637,019  
 

Transit Express 
    Year 1  142,714  $50.87  $ 7,259,861 
    Year 2  142,714  $52.65  $ 7,513,892 
    Year 3  142,714  $54.49  $ 7,776,486 
 
    Transit Express Total    $22,550,239 
 

Grand Total      $37,187,258  
      
Total Cost of Presumptive Winning Proposal*  $29,283,151 
 
Difference (Cost of Emergency Contract Extensions)   $7,904,134 
 
* Adjusted for revised ridership estimates. 
 
Source:  MTS records. 

Therefore, had there been no delays in the procurement process 

and any appeals were denied, we estimate the cost of the two 3-

year emergency contract extensions for paratransit van services 

cost between $7.9 million and $8.6 million, depending on actual 

ridership during the contract period.  Given recent trends, it is 

more likely that the figure will be closer to the lower value of the 

range than the higher.  However, it should be noted that at the 

time the decision was made to execute the emergency contract 

We estimate the cost 
of the two 3-year 
emergency contract 
extensions for 
paratransit van 
services cost 
between $7.9 million 
and $8.6 million, 
depending on actual 
ridership during the 
contract period. 
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extensions, the best information available indicated there would 

be a resulting cost of $8.6 million. 

 

One further note regarding the calculation of the cost of the 

emergency contract extensions.  The presumptive winning 

proposal was made on the basis of one provider serving the 

entire County, while the emergency contract extensions were 

executed with two providers, each serving separate sections 

covering roughly half of the County.   

 

  



Section 3: Key Factors Leading to Emergency Contract Extensions 
 
Five key factors contributed to MTS management abandoning its 

competitive proposal process for paratransit van service in 2012 

and instead negotiating emergency contact extensions with its 

existing vendors.  While none of the five factors, in isolation, 

would have triggered that outcome, their cumulative effect 

resulted in MTS management concluding that the contract 

extensions were its only option to avoid interruption in critical 

services to a dependent clientele.   

Five key factors 
contributed to MTS 
management 
abandoning its 
competitive proposal 
process  for 
paratransit van 
service in 2012. 

 

Based on our review of documents and interviews with 

individuals involved in the sequence of events highlighted in 

Section 1 of this report, the five key factors resulting in the 

emergency contract extensions were: 

 
• An initial delay of 23 days in the development of 

specifications by MTS’ Transit Plus staff for inclusion in the 
RFP solicitation. 
 

• A subsequent delay of 22 days to determine a 
Disadvantaged Business Enterprise (DBE) goal for the 
eventual contract award, to be included in the RFP 
solicitation.  Milwaukee County’s Office of Community 
Business Development Partners (CBDP) is responsible for 
the establishment of contract goals for all County contracts, 
including those awarded by MTS. 
 

• An additional delay of 22 days while MTS awaited written 
guidance from the Federal Transit Authority (FTA) regarding 
a procedural matter.  The actual time elapsed from the 
request for guidance until the written response arrived was 
52 days. 
 

• A 10-day delay from the initial date scheduled for the 
Appeals Committee hearing on Transit Express’ appeal of 
the intended contract award.  The delay was to 
accommodate advocates for persons with disabilities’ desire 
to attend and have input at the hearing.  
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• Lack of a continuation clause in the existing paratransit van 
service contracts and an unwillingness on the part of both 
existing vendors at different points in the process to 
accommodate MTS requests for short term contract 
extensions at reasonable terms.    



Proposal Criteria Delay 
According to the MTS Director of Materials Management, he was 

expecting the MTS Transit Plus Director to have the 

specifications for the 2012 van services RFP prepared by the 

beginning of April.  The Director of Materials Management 

received the specifications on April 25.  The Director of Materials 

Management attributed the delay to general workload issues and 

the fact that a specifications writer position was eliminated from 

MTS years ago, leaving operations staff the responsibility to 

develop the specifications.  After minor edits and the addition of 

boilerplate language required for all MTS contract awards, on 

May 2, he forwarded the specifications to MCDOT with a request 

for approval and establishment of a DBE goal. 

The MTS Director of 
Materials 
Management was 
expecting to have 
the specifications for 
the 2012 van 
services RFP 
prepared by the 
beginning of April. 

 

According to the MTS management and operations contract, the 

MCDOT Contract Administrator (Director of Operations) is 

contractually obligated to review RFPs in excess of $50,000 in 

advance of issuance, and to “…provide input with respect thereto 

within five (5) business days following its receipt of a complete 

information package.”  Therefore, assuming the RFP information 

package sent to MCDOT by MTS without a DBE goal on May 2, 

was considered complete, the earliest date MTS could have 

assumed clearance for issuance of the RFP was May 9.  This is 

a full 23 calendar days past the April 16 issuance date for the 

previous Transit Plus van service RFP solicitation in 2007.  

The earliest date 
MTS could have 
assumed clearance 
for issuance of the 
RFP was a full 23 
calendar days past 
the issuance date for 
the previous Transit 
Plus van service RFP 
solicitation in 2007. 

 
DBE Goal Delay 
The CBDP Office reports directly to the Chairwoman of the 

Milwaukee County Board of Supervisors, while the Director of 

MCDOT is reports directly to the Milwaukee County Executive.  

The MCDOT Director delegates the MTS Contract Administrator 

oversight function to the MCDOT Director of Operations.  

According to the Director of Operations, he facilitates exchanges 

between MTS and the CBDP Office on any larger problematic 

issues, but that there is a direct line of communication between 

MTS and CBDP staff on a day-to-day basis. 
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The MTS Director of Materials Management stated that, prior to 

2012, he would deal directly with the former MCDOT Manager of 

Transportation Planning, who would work directly with CBDP 

staff and facilitate a quick turnaround in the establishment of 

DBE goals.  After the retirement of that individual in December 

2011, however, the position was abolished. 

 

An April 30 email correspondence string (see Timeline, page 14) 

between CBDP staff and management, the MCDOT Director of 

Operations and MTS management reflects CBDP staff’s 

frustration with an inability to obtain information it deemed 

necessary to establish DBE goals for several MTS projects.  

According to the MCDOT Director of Operations, this was 

reflective of FTA guidance that a more rigorous effort should be 

undertaken in the establishment of DBE goals for federally-

funded projects.   

An April 30 email 
correspondence 
string reflects CBDP 
staff’s frustration 
with an inability to 
obtain information it 
deemed necessary to 
establish DBE goals. 

 

In his email transmission to the MTS Director of Materials 

Management and MTS Director of Administration on April 30, the 

MCDOT Director of Operations instructs MTS to provide any 

planning documentation available on the development of RFP 

specifications and, if none exist, suggests a meeting with CBDP 

staff may be necessary to explain MTS’ process for developing 

specifications. 

 

Despite this general instruction pertaining to several pending 

RFP solicitations, there was a 22 day delay between the date 

MTS forwarded its RFP specifications to the MCDOT Director of 

Operations, requesting establishment of a DBE goal and 

approval to proceed, and the date MTS provided the information 

the CBDP Office deemed necessary to establish a contract goal.  

According to the CBDP Contract Compliance Manager, who was 

involved in this project, he had no interaction with MTS staff 

during this time period.  He indicated that the MTS request was 

“on the desk” of the former CBDP Director beginning on May 2.  

On May 22, the former CBDP Director emailed the MCDOT 
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Director of Operations, copying the MTS Managing Director, 

reiterating the need for additional information from MTS.  That 

same evening, MTS Managing Director instructed the MTS 

Director of Materials Management and MTS Director of 

Administration to provide any information necessary for the 

establishment of the DBE goal.   

 

The previous day, on May 21, the MTS Director of Administration 

had already emailed, to the MCDOT Director of Operations, 

documentation that the CBDP Office had previously requested, 

but made special note of the fact that the MTS procurement 

process would be followed.  This was an apparent reference to 

the fact that the CBDP Office was requesting that MTS complete 

either a professional service or construction contract standard 

form.  In an interview, the MTS Director of Materials 

Management noted that the information requested by the CBDP 

Office did not seem relevant to the RFP solicitations for which 

DBE goals were being requested. 

The MTS Director of 
Materials 
Management noted 
that the information 
requested by the 
CBDP Office did not 
seem relevant to the 
RFP solicitations for 
which DBE goals 
were being 
requested. 

 

On May 23, the MCDOT Director of Operations forwarded the, 

information MTS provided to the CBDP Office.  The following 

day, May 24, the MTS Director of Administration sends an email 

to the MCDOT Director of Operations correcting an error 

contained in his previous transmission.  The MCDOT Director of 

Operations forwards this corrected information to the CBDP 

Office and a DBE goal was established seven days after that. 

 

On July 20, the former CBDP Director was suspended for 

unrelated matters and has subsequently been replaced.  We did 

not attempt to contact the former CBDP Director for additional 

clarification on the delay.  The current CBDP Director has made 

a verbal commitment to MTS to turnaround requests for 

establishment of DBE goals within three business days. 
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FTA Written Guidance Delay 
With the initial 23-day delay in MTS’ development of the RFP 

specifications and the subsequent delay of 22 days in the 

establishment of a DBE goal, an additional delay of 22 days 

awaiting FTA written guidance on a procedural matter became 

critical.  The delay stemmed from separate errors relating to Buy 

America compliance certifications included as part of the 

competitive proposals submitted by two vendors. 

An additional delay 
of 22 days awaiting 
FTA written guidance 
on a procedural 
matter became 
critical. 

 

RFP proposals were due on July 20.  Four proposals were 

received.  The RFP required the submission of two separate Buy 

America certifications; one for rolling stock and one for steel, iron 

or manufactured products.  One of the vendors submitted 

certifications with signatures attesting to both compliance and 

non-compliance with both requirements.  The other vendor 

submitted a signed certification attesting to compliance with the 

rolling stock requirement, but did not include a certification of 

compliance for the steel, iron or manufactured goods 

requirement. 

 

In both instances, the errors were discovered by the MTS 

Director of Materials Management during a review of proposals 

for responsiveness.  In both instances, the vendors were 

contacted for clarification and in both instances, corrections were 

made to indicate compliance with both certification requirements. 

 

On July 27, MTS management notified MCDOT of the Buy 

America errors.  The MTS Director of Materials Management 

reviewed Best Practices guidance on the FTA website and 

indicated that for contracts awarded on a sealed bid basis, the 

Buy America errors would disqualify the bids.  However, for 

contracts awarded on a competitive proposal basis, the errors 

could be corrected in a subsequent revised best and final offer 

so long as all vendors were provided the same opportunity to 

submit revised best and final offer proposals.  The MTS Director 

of Materials Management identified a 2003 court case on the 
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FTA website, Siemens Transportation, affirming that course of 

action. 

 

Interviews yielded conflicting statements regarding upon whose 

judgment written guidance from the FTA was sought.    

According to the MTS Director of Materials Management, the 

MCDOT Director of Operations and MCDOT Transportation 

Business Manager insisted on receiving written guidance from 

the FTA.  According to the MCDOT Director of Operations, the 

MTS Director of Materials Management advised that written 

guidance from the FTA should be obtained for his comfort level.  

The MCDOT Director of Operations said he relied on the MTS 

Director of Materials Management’s expertise regarding that 

issue.  He said he requested that the MTS Director of Materials 

Management draft a letter laying out the Buy America procedural 

issue and on July 30, the MCDOT Director of Operations sent a 

letter under MCDOT letterhead to the FTA seeking written 

guidance.  Both parties agreed that there was no concern that a 

response would significantly delay the process. 

Interviews yielded 
conflicting 
statements regarding 
upon whose 
judgment written 
guidance from the 
FTA was sought. 

 

The RFP process continued, with presentations and discussions 

with proposers, originally scheduled for the last two weeks in 

July, conducted during August 1−3.  Final and best offers were 

required by August 8.  On August 6, the FTA Office of Program 

Management and Oversight emailed several questions to the 

MTS Director of Materials Management, who responded that 

same day. 

 

During the period August 16−29, an Evaluation Committee 

convened to review proposals, assign technical scores, consider 

price offers and determine a Best Value vendor for contract 

award.  The five-member Evaluation Committee was composed 

of four representatives from MTS (including three from Transit 

Plus), and one representative from the Milwaukee County Office 

for Persons with Disabilities.  The Evaluation Committee 

determined that First Transit’s proposal for a single service area 
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comprising the entire County was the Best Value.  According to 

the MTS Director of Materials Management, the members of the 

Evaluation Committee had other job duties and at the time, he 

felt that if a Notice of Intent to Award letter was mailed by the 

end of August, there would be sufficient time to allow for a 

protest, appeal, resolution of appeal and contract award, while 

still providing the winning proposer 30 days preparation for the 

November 1 contract start date. 

 

Upon receiving the determination of the Evaluation Committee 

on August 29, the MTS Director of Materials Management 

emailed the FTA asking for an update and if any additional 

information was required for a response to the July 30 letter 

requesting administrative guidance.  The FTA responded that no 

additional information was necessary and that the matter was 

still under review.  It is from this point on August 29 until the FTA 

written guidance is provided on September 20 that 22 days are 

lost to the decision to seek the FTA approval.  From the July 30 

date of the request until the September 20 response, it took the 

FTA a total of 52 days to confirm the MTS Director of Materials 

Management’s initial conclusion that the FTA regulations 

permitted proposers to submit corrected Buy America 

certifications with their Best and Final offers. 

From the July 30 
date of the request 
until the September 
20 response, it took 
the FTA a total of 52 
days to confirm the 
MTS Director of 
Materials 
Management’s initial 
conclusion. 

 

Appeals Hearing Delay 
After receiving the Notice of Intent to Award letter announcing 

MTS’ intention to award First Transit a contract for the entire 

County, Transit Express filed a timely protest received by MTS 

on September 25.  In accordance with MTS procurement 

procedure, Transit Express filed the five-point protest with the 

MTS Director of Materials Management.  Two of the points were 

procedural, while three of the points related to alleged 

misrepresentations on the part of First Transit. 

 

The following day, September 26, the MTS Director of Materials 

Management reviewed and responded to each protest issue, and 
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denied the protest in its entirety.  On October 2, Transit Express 

filed a formal appeal of the protest denial.  A three-member 

Appeals Committee was formed by MTS, consisting of two MTS 

managers and one MCDOT manager.  An Appeals Hearing was 

scheduled for October 9. 

 

At two points during 
this process to date, 
MTS reached out to 
both vendors 
requesting two-
month extensions of 
their existing 
contracts to ensure 
continuation of 
service to clients. 

At two points during this process to date, on September 19 (the 

day before the FTA written guidance letter arrives and, 

consequently, the day before the Notice of Intent to Award letter 

is mailed by MTS), and on September 28, MTS reached out to 

both First Transit and Transit Express requesting that two-month 

extensions of their existing contracts at their current terms be 

executed to ensure continuation of service to clients. 

 

In the first instance, the extensions were requested due to delays 

in the procurement process attributed by MTS as due to awaiting 

FTA guidance.  In that instance, First Transit agreed to extend 

service for two months within its service area under existing 

contract terms, but Transit Express made no such commitment.   

 

In the second instance, the request was made to accommodate 

resolution of the Transit Express protest and anticipated formal 

appeal.  In that instance, MTS was unsuccessful in getting the 

cooperation of either vendor to extend service under current 

terms on a short-term basis. 

 

Based on Transit Express’ staunch position that discussion of a 

contract extension focus on a three-year commitment, MTS 

focused its efforts on negotiating some type of ‘bridge’ 

agreement for the entire County that would permit full resolution 

of Transit Express’ appeal, and culminate in the awarding of a 

contract to First Transit under the terms of its competitively bid 

proposal of August 8.  While actual negotiations took place 

between legal counsel representing MTS and First Transit, 

respectively, email correspondence between the MTS Managing 

Director and the MCDOT Director of Operations reflect virtually 
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around-the-clock negotiations during October 9-11.  At 12:50 pm 

on October 11, the MTS Managing Director emails the MCDOT 

Director of Operations that he is close to an agreement with First 

Transit on a one-year emergency extension for the entire County 

with some terms favorable to the vendor to allow for an 

expedited start-up, but with the ability for MTS to terminate the 

extension with six months’ notice to award a new contract per 

First Transit’s August 8 proposal, assuming resolution of the 

Transit Express appeal.  The MTS Managing Director expressed 

confidence that a deal would be struck with First Transit later that 

day.  A copy of MTS’ proposed offer for the extension was 

attached to the email. 

 

However, First Transit countered soon after with terms that 

changed its August 8 proposal, creating additional terms more 

favorable to First Transit.  The MTS Managing Director and MTS 

Director of Materials Management correctly point out that while 

temporarily extending more favorable terms to First Transit under 

a short-term emergency extension would be defensible, 

awarding a subsequent contract to First Transit under terms that 

were in any way modified from its August 8 proposal would 

invalidate the procurement process and would not stand up on 

appeal. 

Awarding a new 
contract to First 
Transit under terms 
that were in any way 
modified from its 
August 8 proposal 
would invalidate the 
procurement 
process and would 
not stand up on 
appeal. 

 

Given these circumstances, the MTS Managing Director 

changed his focus and negotiated the two three-year emergency 

extensions with First Transit and Transit Express, respectively.  

Tentative terms were reached and on the morning of October 12,  

MTS management met with MCDOT management and 

concurrence was reached that terms of the three-year 

extensions should be finalized and executed.  With a series of 

emails and draft document attachments, MTS management met 

its contractual obligation to report to the MCDOT Director of 

Operations within 48 hours “…written detail of the extent of the 

emergency and why the necessity for the purchase was 

needed.”  
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Based on these email exchanges and interviews, it is clear that 

while MTS management was hopeful as late as October 11 that 

some type of agreement could be reached with First Transit to 

continue service to the entire County beginning November 1, 

time was of the essence and each passing day reduced the 

chance of guaranteeing uninterrupted service.  Given that reality, 

it appears counter-productive for MTS to accommodate the 

wishes of advocates for persons with disabilities for a delay in 

the Appeals Hearing, initially scheduled for October 9, so that 

they could have adequate notice to provide input at the hearing.  

MTS management noted that a large number of calls were 

received from multiple individuals wishing to express their 

concerns and requesting a delay.  MTS management also noted 

it is uncertain as to whether or not allowing public input at a 

contract award appeals hearing is legally required. 

It appears counter-
productive for MTS 
to accommodate 
requests for a delay 
in the Appeals 
Hearing. 

 

While the additional delay of 10 days may not have made a 

difference in the ultimate outcome, proceeding with the Appeals 

Hearing as originally scheduled may have brought the Transit 

Express appeal to a conclusion in time to change the dynamics 

of the First Transit negotiations. 

 

It should be noted that, had the Appeals Committee upheld the 

denial of Transit Express’ protest, Transit Express may have 

been able to appeal that decision to the FTA.  However, the FTA 

limits its reviews of local protests to whether or not the local 

entity has written appeals procedures, and whether those 

procedures were followed, unless a “federal issue” is involved.  

According to information provided on an FTA Q&A document 

posted on its website: 

Please note that FTA jurisdiction over bid protests 
is limited to allegations that the grantee does not 
have protest procedures, or has not complied with 
its protest procedures, or has not reviewed the 
protest when presented an opportunity to do so.  In 
addition FTA will not substitute its judgment for that 
of the recipient or subrecipient unless the matter is 
primarily a Federal concern.  Examples of “Federal 
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concerns” include, but are not limited to, situations 
“where a special Federal interest is declared 
because of program management concerns, 
possible mismanagement, impropriety, waste, or 
fraud.” 

 
To clarify MTS’ legal responsibilities throughout a contract award 

appeals process, we recommend MCDOT management: 

 
1. Work with MTS to obtain guidance from the Milwaukee 

County Corporation Counsel regarding all aspects of its 
appeals process, including appropriate criteria for allowing 
public input. 

 

Lack of a Service Continuation Contract Provision and Level 
of Current Van Service Provider Cooperation 
 
Lacking a contract provision requiring that van service providers 

continue service under existing terms until a subsequent contract 

is awarded, each day within the delays described in this report 

pushed MTS closer to a point at which it had little negotiating 

leverage to counter provider demands.  Bluntly said, both 

providers took advantage of an opportunity created by the 

apparent losing proposer to obtain terms of contracts more 

favorable than the ones proposed in their August 8 offers.  In 

their respective three-year emergency extensions:   

 

Both providers took 
advantage of an 
opportunity created 
by the apparent 
losing proposer to 
obtain terms of 
contracts more 
favorable than the 
ones proposed in 
their April 8 offers. 

Transit Express 

• Locks in the rates submitted in its losing proposal for the 
northern section of Milwaukee County. 
 

• Includes a 3.5% annual increase in rates each year of the 
contract extension, which was also consistent with Transit 
Express’ losing proposal. 
 

• MCTS’s ability to terminate the contract extension is limited 
to any event by which the FTA restricts or eliminates funding 
to MCTS for the paratransit services included within the 
emergency agreement.     

 
First Transit 
• Locks in rates 10.5%, 11.5% and 12.2% higher than its 

August 8 proposal for the southern section of Milwaukee 
County for years one, two and three of the contract 
extension, respectively. 
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• Received a liquidated damages clause of $150,000 for 
termination for any reason other than default. 
 

• Received payment of $225,000 from MTS for “start-up bid 
and protest costs” incurred.  No supporting documentation 
was required or requested for this payment.   

 
To help ensure continuation of service in the event of delays in 

future contract awards, we recommend MCDOT management: 

 
2. Work with MTS to include continuation of service provisions 

in paratransit service contracts that ensure no interruption in 
service before subsequent contracts are awarded.  

 

Technical Scoring Issue 
During our review of the Evaluation Committee’s technical 

scoring, and during an interview with the MTS Director of 

Materials Management, it was brought to our attention that the 

highest and lowest scores assigned within each set of criteria by 

the five Evaluation Committee members was discarded in the 

calculation of total technical scores.  The remaining three scores 

were averaged for each category and summed for a total 

technical score for each proposal.  Without commenting on the 

wisdom of this protocol, we noted that it is not prescribed in MTS’ 

procurement procedures.  According to the MTS Director of 

Materials Management, the practice dates back to at least 2003 

and was upheld as proper under a legal challenge at that time. 

 

We recalculated the technical scores averaging all the scores of 

all five members, including the high and low scores in each 

category.  Our recalculation resulted in no changes in the 

ranking of the proposals. 

 

To prevent future potential challenges for failure to follow written 

procedures regarding the calculation of technical scores, we 

recommend that MCDOT management: 

 
3. Work with MTS management to codify its scoring protocol in 

its procurement procedures.  
 
 



Conclusions and Recommendations 
 
Our review of the events leading to the issuance of the two 

three-year emergency contracts for paratransit van services and 

discussions with principal players suggests the need for 

improved clarity in the lines of accountability for management of 

the Milwaukee County Transit System.  Specific accountabilities, 

lines of authority should be clearly delineated between the 

Milwaukee County Department of Transportation and Milwaukee 

Transport Services, Inc. regarding working relationships with the 

Federal Transit Administration and internal County departments 

such as the Office of Community Business Development 

Partners. 

 

Specifically, MCDOT management should ensure that MTS 

management: 

 
4. Establish a suitable timeframe for procurements that include 

hard internal deadlines, formal agreements for turnaround 
times on inter-agency interactions, and ample cushion for 
unforeseen delays. 
 

5. Establish formal protocols for notification of the MCDOT 
Contract Administrator when above deadlines are missed. 
 

6. Limit emergency contracts/extensions to one year. 
 

7. Require formal written notification of the County Executive 
and County Board Chair within 48 hours of any emergency 
contract/extensions with a detailed explanation of the nature 
and extend of the emergency, as well as the fiscal impact of 
the action taken. 

 

Additional Considerations 
Questions have been raised regarding the ability of MTS to 

terminate the emergency contract provisions and re-bid the 

paratransit van service contract.  Our reading of the contract 

language is that there are limited options for terminating the 

emergency contract extensions.  MTS’ ability to terminate the 

Transit Express contract is restricted to a limitation or elimination 

of Federal funding.  The contract language for First Transit 

provides for termination, but includes a liquidated damages 

There are limited 
options for 
terminating the 
emergency contract 
extensions. 
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provision of $150,000 if the termination is for any reason other 

than default.  This amount is in addition to unspecified 

“…contract close-out costs, and profit on work performed up to 

the time of termination.”  That language in the 2007 contract 

applies specifically to termination for convenience. 

 

Therefore, MCDOT could attempt to persuade the FTA to limit or 

eliminate Federal funding for the Transit Express contract.  

Toward the end or our review we became aware of monitoring 

efforts by the CBDP Office that suggests both Transit Express 

and First Transit are under-achieving their contractual DBE goals 

(see Exhibit 4), which could potentially result in the termination 

of their respective agreements. 

 

Further, MTS could pay the liquidated damages of $150,000 plus 

the unspecified 2007 close-out costs and terminate the First 

Transit contract. 

 

Finally, the contracts in question are between MTS and the van 

service providers.  If MTS were to be replaced with another 

contractor, it is a legal question as to whether or not the 

contracts are assignable to the new contractor. Pursuing any 
termination options 
begs the question: 
How could a 
continuation of 
paratransit van 
service to Milwaukee 
County’s persons 
with disabilities be 
guaranteed? 

 

However, since the emergency contract extensions do not 

include a continuation of services clause, pursuing any of the 

above options begs the question: How could a continuation of 

paratransit van service to Milwaukee County’s persons with 

disabilities be guaranteed? 

 

To exhaust all possibilities for recovering some of the negative 

fiscal implications of the emergency contract extensions without 

disrupting paratransit van services, we recommend MCDOT 

management: 

 
8. Work with Corporation Counsel and representatives of the 

Federal Transit Administration to review all options for 
terminating the emergency contract extensions for 
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paratransit van service without disrupting the service for 
Milwaukee County’s Transit Plus clients. 
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Exhibit 1 

Audit Scope 
 

The objectives of this audit was/were to provide a detailed analysis of the following: 

• the Request for Proposal (RFP) process; 
• the responses to the RFP from vendors; 
• the awarding of the emergency contracts; 
• the review panel; 
• the  inquiry to the Federal Transit Administration; 
• a calculation of the estimated fiscal impact to Milwaukee County over the duration of the 

emergency contracts. 
 

Additional objectives included identifying and providing policy makers a better understanding of the 

facts of the procurement, including the related financial implications, and any recommendations to 

improve the current process. 

 

We conducted this performance audit in accordance with generally accepted government auditing 

standards.  Those standards require that we plan and perform the audit to obtain sufficient, 

appropriate evidence to provide a reasonable basis for our findings and conclusions based on our 

audit objectives.  We believe that the evidence obtained provides a reasonable basis for our 

findings and conclusions based on our audit objectives. 

 

We limited our review to the areas specified in this Scope Section.  During the course of the audit, 

we: 

• Reviewed Transit Plus program operating budget information from 2010—2012. 
 

• Interviewed management from MTS, MCDOT, CBDP, and members of the RFP Evaluation 
Committee.  
 

• Obtained and reviewed documents including email correspondence relevant to this audit scope. 
 

• Obtained and reviewed Transit Plus ridership, client, and cost data. 
 

• Obtained the total annual payments made to current paratransit van service providers covering 
2010–2012 from MTS. 
 

• Reviewed MTS policy and procedures and Milwaukee County ordinances related to 
procurements. 
 

• Reviewed the 2007 and the 2012 RFPs for paratransit van service and the subsequent 
proposals, protest and appeal, and the current three-year emergency contracts. 
 

• Reviewed the contracts both for the 2007 RFP and the three-year emergency contract 
extensions.  
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• Reviewed the MTS Management Operations Agreement between MTS, Inc. and Milwaukee 
County. 
 

• Reviewed FTA guidelines related to paratransit services. 
 

• Conducted internet research related to Paratransit operations and MTS providers. 
 

• Determined the fiscal impact of the three-year emergency contract extension agreements 
compared to bidders’ proposals. 
 

• Addressed questions regarding the ability of MTS to terminate the emergency contract 
extensions and re-bid the paratransit van service contract. 
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