
COUNTY OF MILWAUKEE


INTER-OFFICE COMMUNICATION
DATE
:
May 30, 2012
TO
:
Marina Dimitrijevic, County Board Chairwoman
FROM
:
Craig C. Dillmann, Manager of Real Estate Services 



Department of Administrative Services
SUBJECT
:
From the Manager of Real Estate Services requesting the approval of a revised development agreement and an agreement to implement the development of the 2.13-acre Block 26 (aka Block One) in the Park East Corridor, located between North Jefferson, North Milwaukee and East Lyon Streets and East Ogden Avenue in the City of Milwaukee, east of the Milwaukee River.


POLICY ISSUE:

Revision of the development agreement for Block 26 requires the approval of the County Board of Supervisors and County Executive.

BACKGROUND:

As reported to this committee over the previous years, Park East Square, LLC (“Park East Square”), also known as the Initial Developer, closed on the purchase of Block 26 (“Property”) in December 2007.   As a part of closing, the County was paid the $2,725,000 purchase price and Park East Square entered into a development agreement with the County as a commitment to implement the proposed development.  Due to the economic and financial downturn post-closing, the development agreement was amended by six amendments (collectively, the “Initial Development Agreement”) since the project lender rescinded the loan commitment as Park East Square was set to break ground.  
Park East Square advised the committee on March 5, 2012 that they have entered into a partnership with a local real estate development firm with the strength and experience to assist moving the project forward.  The expanded partnership team, entitled Park East Two, LLC (“Park East Two”), also known as the New Developer, is more particularly characterized on the attached organizational chart.  
The Initial Developer and New Developer have reached an understanding whereby it is envisioned the New Developer will acquire and develop portions of the Property in three phases.  
Real Estate staff, Corporation Counsel and private legal counsel (Reinhart Boerner Van Deuren, S.C. (“Reinhart”), in support of Corporation Counsel worked with the Initial Developer and New Developer to produce the attached documents that reflect a phased development of Block 26.  One such document that will facilitate the implementation of the phased development by the New Developer is the attached Agreement Implementing the Development of Park East Corridor Block 26 (the “Agreement To Implement”).  The Agreement To Implement provides for Phase 1 and Phase 2 being developed by the New Developer, with Phase 3 being developed by the Initial Developer.  The New Developer’s obligation for developing Phase 1 and Phase 2 is memorialized in the second document which is a revised development agreement (the “New Development Agreement”) attached to the Agreement To Implement. 
The phased development of Block 26, as described in the New Development Agreement, include the following project components:

· Phase 1-86 market rate apartment units, 14,600 square feet of retail and 246 parking spaces, with an estimated development cost in excess of $20 million. 
· Phase 2 - 95-unit apartment building connected to the Phase 1 building, with an estimated development cost in excess of $14 million.  
· Phase 3- originally envisioned to consist of a hospitality component will be more fully defined toward completion of Phases 1 & 2.  
Exhibits depicting Phase 1 and Phase 2 are attached to the New Development Agreement. 
In addition to the aforementioned Phase 1 and Phase 2 project components, the terms and conditions of the Agreement To Implement and the New Development Agreement are summarized and paraphrased as follows:
AGREEMENT TO IMPLEMENT 
· In the event the Phase 1 and Phase 2 property is conveyed to the New Developer, the obligation for the Initial Developer to develop the applicable phase is removed from the Initial Development Agreement and transferred to the New Developer, pursuant to the New Development Agreement.  
· In the event the conveyance of Phase 1 and Phase 2 property did not occur by the requisite dates, the Initial Development Agreement shall remain in full force and effect and remain the obligation of the Initial Developer and the New Development Agreement shall be deemed null and void.

· The New Developer shall not have any rights to Phase 2 property under the New Development Agreement if the conveyance of the Phase 1 property did not occur per the requisite date and if the transfer of the Phase 1 property did occur by the requisite date, but the conveyance of the Phase 2 property did not occur by the requisite date, the New Development Agreement shall only apply to the Phase 1 property.
· The Initial Developer and New Developer shall provide notice to the County within three (3) business days of the conveyance of Phase 1 and 2 property. 
· To permit the New Developer to advance their development efforts and avoid default under the Initial Development Agreement, the Initial Development Agreement is amended by the revised construction schedule made part of the New Development Agreement.





NEW DEVELOPMENT AGREEMENT
· Construction of Phase 1 and Phase 2 shall be completed as approved by the County Board and per the design plans approved by the City of Milwaukee.  Construction shall be in conformity with the Construction Schedule outlined for the applicable phases.
· A $50,000 performance deposit/bond provided to serve as security for the full and complete performance of all the obligations, agreements and covenants promised, with execution of guaranty for performance.
· Property delivered “AS-IS” relative to subsoil and environmental condition, with County indemnified and held harmless.
· Subject to Labor Standards including prevailing overtime rates, minimum hourly wage rates and minimum fringe benefits, compliance with “Prevailing Wage and Employment Data” sections of the Park East Redevelopment Compact (PERC) and maintain compliance records.
· Nondiscrimination and Affirmative Action commitments.
· Per the PERC Compliance Plan approved by the County’s Community Business Development Partners (CBDP) the Developer commits to Disadvantaged Business Enterprise (DBE) participation goals and compliance with the PERC.  Developer will continue to work with CBDP to implement the CBDP approved PERC Compliance Plan. 
· Remedies for applicable defaults include per diem monetary penalty and repurchase provision.
· Conveyance prohibition prior to completion or without County approval, unless to an affiliate with County notification, but maintaining obligations to the County.
· County audit provision relating to matters under the development agreement.
· Developer to guarantee the performance of the Developer’s obligations by executing a guaranty.
RECOMMENDATION:

With the strength of the Park East Two development team, the reality of the project coming to fruition is greatly enhanced.  The advancement of the project will lead to increased jobs, tax base and catalyze further development in and surrounding the Park East Corridor.  Therefore, staff respectfully requests approval of the above-described New Development Agreement and the Agreement to Implement.  Staff further requests approval of an amendment to  the existing professional service legal agreement between Corporation Counsel and Reinhart by adding funds in the amount of $20,000, thus increasing the $49,500 cap stated in the agreement, entered into with Corporation Counsel in 2009, to a not to exceed amount of $69,500.  The amendment for the $20,000 increase shall include a 17% Disadvantaged Business Enterprise participation.  Ongoing legal support by Reinhart for staff and co-counsel to Corporation Counsel is warranted to complete the development partnership transition as outlined in the New Development Agreement and the Agreement to Implement, as well as transitioning the applicable Phase 1 and Phase 2 conveyance between the Initial Developer and the New Developer.  
FISCAL NOTE:

Approving the New Development Agreement and entering into the Agreement to Implement will not require an expenditure of funds. The $20,000 increase to the existing professional service legal agreement between Corporation Counsel and Reinhart is available in the DAS-Real Estate Section operating budget (Agency 191, Org. Unit 1191 and Object No. 6148). 
___________________________



Craig C. Dillmann, Manager


Real Estate Services





Meeting Date:
June 18, 2012
Attachments
cc:
Chris Abele, County Executive


Supervisor David Bowen, District 10

Kimberly Walker, Corporation Counsel


Lee Jones, Principal Assistant, Corporation Counsel
Patrick Farley, Director, Department of Administrative Services (DAS)
Brian Taffora, Director, Economic Development-DAS
Freida Webb, Director, Community Business Development Partners
Vince Masterson, Fiscal Mgmt. Analyst-DAS
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