	Document Number
	Public Access Easement Agreement

MSOE Park
	

	
	

	
	

	
	

	
	

	
	

	
	
	Recording Area

	
	
	Name and Return Address

William Invie Shroyer, Esq.

Reinhart Boerner Van Deuren s.c.

Suite 1700

1000 North Water Street

Milwaukee, WI 53202

	
	

	
	Parcel Identification Number (PIN)

	


PUBLIC ACCESS
EASEMENT AGREEMENT

THIS PUBLIC ACCESS EASEMENT AGREEMENT is made as of _________, 2012, by and between MILWAUKEE SCHOOL OF ENGINEERING ("MSOE") and MSOE PROPERTIES, LLC, a subsidiary of MSOE (the "Subsidiary") (collectively, the "Grantors"), and the COUNTY OF MILWAUKEE ("Grantee").

WHEREAS, MSOE is the owner of certain property located approximately at the intersection of North Water Street and North Broadway in the City of Milwaukee, State of Wisconsin more particularly described as Parcel D and Parcel G on EXHIBIT A attached hereto (the "MSOE Property"); and the Subsidiary is the owner of the property located North of the MSOE Property, in the City of Milwaukee, State of Wisconsin, more particularly described on EXHIBIT B attached hereto (the "Subsidiary Property").  ; and

WHEREAS, the County of Milwaukee ("County") and Grantors have entered into a certain Development Agreement dated as of ____________, 2012 (the "County Development Agreement"), pursuant to which Grantors agree to develop the Subsidiary Property for public open space purposes and to grant to the County a nonexclusive easement for public open space purposes on and across the Subsidiary Property; and

WHEREAS, MSOE and the City of Milwaukee ("City") have entered into that certain Cooperation and Development Agreement (MSOE Parking Facility and Athletic Field Project) dated as of ______________, 2012 (the "City Development Agreement"), pursuant to which MSOE agreed develop the MSOE Property; and

WHEREAS, in connection with Grantors' development of the Subsidiary Property and MSOE Property, MSOE is also developing a parking facility and athletic field on the MSOE Property (the "MSOE Project"); and

WHEREAS, this Public Access Easement Agreement ("Agreement") serves to satisfy the County's conditions of conveyance, and the terms of both the County Development Agreement and the City Development Agreement pertaining to development and use of the Subsidiary Property for public open space purposes.

NOW, THEREFORE, in consideration of the above recitals and other good and valuable consideration, the sufficiency of which is hereby acknowledged, the Grantors and Grantee agree as follows:

1. Grant of Easement.  The Subsidiary hereby conveys to Grantee a nonexclusive easement upon and across the Subsidiary Property for pedestrian and recreational uses, subject to the terms of this Agreement.

2. Initial Development of Public Open Space.  Grantors agree to develop the Subsidiary Property in conformity with the terms of the City Development Agreement and the Detailed Planned Development, approved by the City on ________________, 2012 as Common Council File No. 10184 (the "Detailed Plan Development") and the County Development Agreement..  Subsequent modifications to the design or development of the Subsidiary Property shall be subject to Paragraph 10 of this Agreement.

3. Use.   Subject to the terms of this Agreement, Grantee and members of the public may use the Subsidiary Property for various uses, including, without limitation, green space, tables, umbrellas and seating areas, and other uses appropriate for similar public open space.  Said use by Grantee and the public shall, in all material respects, comply with applicable federal, state and local laws, statutes, ordinances, codes and regulations (collectively, the "Laws").  The public access and rights granted herein to the Subsidiary Property shall exclude any commercial activities or operations inconsistent with  use and operation of the Subsidiary Property as a public open space 

4. Reservation of Rights.  Grantors reserve the following rights with respect to the Subsidiary Property:

a. Grantors may install subsurface utilities, improvements and structures and grant to third parties non-exclusive easements or rights for underground utilities. 

b. Grantors or its affiliates, related organizations and clubs, (collectively herein referred to as The "MSOE Organizations", and individually, a "MSOE Organization") may hold up to four (4) planned events on the Subsidiary Property per calendar year, provided said events do not exceed three (3) days, and provided that prior written notice of such events is provided to Grantee.  A MSOE Organization may use the Subsidiary Property additional times per calendar year for use by a MSOE Organization or other third party's use for other purposes by obtaining a permit from the County's Real Estate Division, which County permits shall not be unreasonably withheld or delayed. To avoid conflicting schedules, the County shall only issue a use permit to a third party if such request for a permit is issued by MSOE.  The number of events permitted by this Paragraph applies to the MSOE Organizations, and does not grant each MSOE Organization the right to such number of events.  Written consent of the Grantee shall be required for any additional events or for events exceeding three (3) days in duration.

5. Effective Date.  This Agreement shall be effective as of the date first shown above.

6. Maintenance:  Grantors shall be responsible to maintain and repair the Subsidiary Property and its improvements in accordance with maintenance standards generally applied to public parks in the City of Milwaukee.

7. Public Rights.  Except as expressly provided herein, Grantors shall, at all times, make the Subsidiary Property available for use by members of the public, to the extent required by the terms of this Agreement, except for such times as the Subsidiary Property, or any portion thereof, must be closed for construction, maintenance or repair of the Subsidiary Property or any of the surrounding buildings, improvements, landscaping, or above and below ground infrastructure and facilities, to protect against unsafe conditions, or to avoid the acquisition of adverse or prescriptive rights.  

8. Permitting.  The Subsidiary Property shall not be subject to any County alcohol permitting requirements for County Parks, but any user of the Subsidiary Property shall be responsible for compliance with any applicable City of Milwaukee regulations or ordinances governing the consumption of alcohol.

9. Operating Costs.  Grantors shall pay or cause to be paid for all maintenance costs for the Subsidiary Property including, but not limited to, all electricity, water and other utilities used for lighting, cleaning and watering of flowers and other plant materials on the Subsidiary Property, if any, and all repairs, including, without limitation, capital repairs, to the improvements comprising the Subsidiary Property.

10. Alterations.  Subject to compliance with the applicable provisions of the Park East Redevelopment Plan and the City Code of Ordinances, Grantors may, with the prior written consent of Grantee, which consent shall not be unreasonably withheld, conditioned or delayed, from time to time install or remove amenities on the Subsidiary Property consistent with the use of the Subsidiary Property as a public open space described herein, including, without limitation, tables, chairs, gazebos, bike racks, tents, sculptures, kiosks, carts, landscaping and similar facilities and amenities. Grantors shall not make any material structural alterations or modifications to the Subsidiary Property without the prior written consent of Grantee, which consent shall not be unreasonably withheld, conditioned or delayed.  Alterations or modifications to the Subsidiary Property must, in all cases, be designed in a way that is welcoming to the public and patrons visiting the commercial venture(s) within the MSOE Project, and create a sense of flow and continuity within the Subsidiary Property.  

11. 
Assignment.  This Agreement may not be assigned  without the written consent of the other parties.  Upon any such assignment, the assigning party shall have no further rights or obligations under this Agreement.

12. Run with the Land.  This Agreement is a permanent public access easement which shall run with the land, and shall be binding on and shall inure to the benefit of the parties hereto and to their respective heirs, successors and assigns.

13. Notices.  All notices to be given by one party to the other under this Agreement shall be in writing and given either by personal delivery, reputable overnight delivery service, electronic transmission, facsimile transmission with confirmed receipt, or certified mail, postage prepaid, to the addresses set forth in this paragraph, provided that any notice given by electronic transmission or facsimile shall, within one business day thereafter, also be given by one of the other three methods herein provided.  A notice given hereunder shall be deemed delivered either upon actual receipt or upon refusal by a party to accept delivery.  Either party may change its address for purposes of receiving notice by delivering written notice thereof in accordance with the requirements of this paragraph.

To Grantors:

Hermann Viets, Ph.D.
President

Milwaukee School of Engineering

1025 North Broadway
Milwaukee, WI 53202-3109

With a Copy to:

William Invie Shroyer, Esq.
Reinhart Boerner Van Deuren s.c.
1000 North Water Street, Suite 1700
Milwaukee, WI 53202

To Subsidiary:

MSOE Properties, LLC
c/o Hermann Viets, Ph.D.
President

Milwaukee School of Engineering

1025 North Broadway
Milwaukee, WI 53202-3109

To Grantee County of Milwaukee:


County of Milwaukee


Real Estate Services


2711 W. Wells Street, Third Floor


Milwaukee, WI 53208


Attn:  Manager of Real Estate Services


Email:  cdillmann@milwcnty.com


Facsimile: (414) 223-1917


With a Copy to:


John Schapekahm, Principal Assistant


Milwaukee County Corporation Counsel


901 North Ninth Street, Room 303


Milwaukee, WI 53233

To City of Milwaukee (only if required by section 19 below regarding its Third Party Beneficiary status):

Commissioner of City Development

City of Milwaukee 

809 N. Broadway

Milwaukee, WI 53202

Email:  rocky.marcoux@milwaukee.gov

Facsimile:(414) 286-5467

14. Enforcement.  This Agreement may be enforced either at law or in equity, with the non-breaching party entitled to injunctive relief and/or monetary damages.  If any action for enforcement of this Agreement is brought, the non-prevailing party in such action shall reimburse the prevailing party for its reasonable attorney's fees incurred in such action.

15. Amendment.  This Agreement may be amended only by a written instrument executed by the Grantee and Grantors; provided, however, in no event shall this Agreement be amended in a manner that violates the Park East Compliance Plan, without first obtaining the advance written consent of the City. 

16. Counterparts.  This Agreement may be executed in any number of counterparts, and each counterpart shall be deemed to be an original instrument, but all such counterparts together shall constitute but one Agreement.

17. No Joint Venture.  No provision hereof shall be deemed to constitute the parties hereto as partners of one another or joint ventures of one another or in any way obligate any party hereto for the performance of any obligation of the other party hereto.

18. Authority.  Whenever in this Agreement the consent or approval of the City or the County is required or the discretion of City or the County may be exercised, the Commissioner of City Development of the City of Milwaukee and the County's Real Estate Services Manager shall have the authority to provide such a consent or approval or to exercise such discretion, respectively.  

19. City of Milwaukee Third Party Beneficiary Rights.  The City of Milwaukee (the "City") shall be deemed a third party beneficiary of the following terms of this Agreement and, upon default by Grantors, may enforce such provisions.

a. The City shall have the right to enforce section 6 of this Agreement.  If Grantors fail to maintain the Subsidiary Property in the condition required by this Agreement, the City may provide Grantors with a written notice setting forth the maintenance or repair work that the City reasonably determines has not been done.  If Grantors do not commence such maintenance or repair work within thirty (30) days from the date of receipt of the aforesaid written notice, and such failure to commence such maintenance or repair work is not as a result of causes beyond Grantors' reasonable control, then the City may, upon thirty (30) days' written notice to Grantors, perform such work and shall be reimbursed by Grantors for all reasonable costs incurred in performing such work.  Should Grantors fail to reimburse the City for such work within thirty (30) days after written demand therefore, the City shall be entitled to record a lien against the Subsidiary Property.  Grantors hereby agree that the City shall have the right to specially charge the Subsidiary Property under the provisions of Sec. 66.0627, Stats., as renumbered from time to time.  Should the City need to proceed with such special charges under the provisions of Sec. 66.0627, Stats., Grantors hereby waive notice and hearing on such charges.  City shall notify Grantors in advance of City's needs to enter upon the Subsidiary Property, specifying the scope and duration of such entry.

In Witness Whereof, the Grantors and Grantee have hereunto set their hands and seals on this ____ day of ______________, 2012.

GRANTORS:

MSOE PROPERTIES, LLC
MILWAUKEE SCHOOL OF ENGINEERING

By:_________________________________


Hermann Viets, Ph.D.
 Its: President
STATE OF WISCONSIN
)





) ss.

MILWAUKEE COUNTY
)

This instrument was acknowledged before me on ______________, 2012 by Hermann Viets, Ph.D., the President of Milwaukee School of Engineering. 

____________________________

(




)

Notary Public, State of Wisconsin

My commission: ______________


GRANTEE:


COUNTY OF MILWAUKEE


By:_________________________________


Chris Abele, County Executive

STATE OF WISCONSIN
)





) ss.

MILWAUKEE COUNTY
)

This instrument was acknowledged before me on ______________, 2012 by Chris Abele, the County Executive of Milwaukee County

____________________________

(




)

Notary Public, State of Wisconsin

My commission: ______________
1050-2009-607:169701








GRANTEE:







COUNTY OF MILWAUKEE








By:________________________








Joseph Czarnezki, County Clerk

STATE OF WISCONSIN
)





) ss.

MILWAUKEE COUNTY
)

This instrument was acknowledged before me on ______________, 2012 by Joseph Czarnezki,  the County Clerk of Milwaukee County. 

____________________________

(




)

Notary Public, State of Wisconsin

My commission: ______________
This document was drafted by:

William Invie Shroyer

Reinhart Boerner Van Deuren s.c.

Suite 1700

1000 North Water Street

Milwaukee, WI 53202
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[image: image2.jpg]EXHIBIT A

PARCEL D
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast ¥ of the Southeast %4 of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast % of Section 20, thence S 88°58'45” W along the south line of the
southeast %, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
480.13 feet; Thence N 08°59°51” W 11.57 feet to the point of beginning of the following described parcel;

Thence continue N 08°59751” W 84.915 feet; Thence N 27°35°43” W 82.00 feet; Thence N 57°24°44” W 50.00 feet;

Thence N 78°02719” W 50.00 feet: Thence S 86°21°13” W 50.00 feet: thence S 73°56°05” W 50.00 feet:

Thence S 66°08°47” W 24.815 feet; Thence N 01°18°39” W 227.61 feet;

Thence N 33°36°11” W 30.261 feet; Thence N 88°41°21” E 276.854 feet to the West right of way line of N. Broadway Street;
Thence S 01°18°39” E along said right of way line, 425.95 feet;

Thence S 88°56°26” W 1.55 feet to the point of beginning.

PARCEL G
.LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast i of the Southeast % of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows: )

Commence at the Southeast corner of the Southeast ¥ of Section 20, thence S 88°58°45" W along the south line of the
southeast Y, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
480.13 feet; Thence N 08°59°51” W 11.57 feet to the point of beginning of the following described parcel;

Thence continue N 08°59°51” W 84.915 feet;

Thence N 27°35743” W 82.00 feet;

Thence N 57°24°44” W 50.00 feet;

Thence N 78°02°19” W 50.00 feet;

Thence S 86°21°13” W 50.00 feet;

Thence S 73°56°05” W 50.00 feet;

Thence S 66°08°47” W 24.815 feet;

Thence S 01°18°39” E 171.61 feet;

Thence N 88°56'26” E 259.14 feet to the point of beginning.
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All that part of the Southeast ¥4 of the Southeast s of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast % of Section 20, thence S 88°58°45” W along the south line of the

southeast ¥4, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
along said right of way line, 917.539 feet to the point of beginning of the following described parcel;

Thence continue N 01° 187397 W along said right of way line, 67.831 feet;

Thence continue along the west line of N. Broadway Street N 34°38°03” W 108.49 feet
to the southeasterly right of way line of N. Water Street;

Thence S 56°23°49” W along said right of way line, 268.32 feet;
Thence S 33°36’11” E 17.909 feet;

Thence N 88°41°21” E 276.854 feet to the point of beginning.

Containing 26,362 square feet, more or less.
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