By Supervisor Weishan, Jr. 						File No. 18-389

A RESOLUTION/ORDINANCE
To amend Section 201.24 of the Milwaukee County Code of General Ordinances relating to the Employees’ Retirement System to improve the accuracy of benefit calculations and to provide procedures to resolve payment errors
WHEREAS, Milwaukee County sponsors the Employees’ Retirement System of the County of Milwaukee (ERS), a defined benefit retirement plan for the exclusive benefit of its employees and beneficiaries; and
WHEREAS, the ERS must adhere to its written plan document (the Ordinances and Rules) so that it maintains its tax-qualified status as granted by the Internal Revenue Service (IRS); and
WHEREAS, the IRS provides retirement plan sponsors an opportunity to self-report errors in the administration of the plan through the Voluntary Correction Program (VCP), which reduces the potential for penalties if the errors were otherwise discovered via an IRS audit; and
WHEREAS, the County filed a VCP with the IRS in 2007 related to several errors in the administration of the plan; the IRS issued their compliance statement in June 2016 and ERS finalized all corrections in December 2016, making it one of the longest open VCPs in recollection; and
WHEREAS, additional errors discovered as part of an internal 2012 Audit as well as errors discovered by the staff in the Department of Human Resources - Retirement Plan Services Division ("RPS") were reported to the IRS in a supplemental VCP filing dated April 22, 2014; and
WHEREAS, the 2014 Supplemental VCP was amended in December 2017 to reflect many new errors discovered in an audit authorized by the County Board by Baker Tilly to help identify pension errors and develop procedures to help eliminate future errors; and 
WHEREAS, the Milwaukee County Board of Supervisors hereby recognize that eligible retirees deserve to be paid an accurate pension that reflects the benefits accrued in their service to Milwaukee County; now, therefore,
BE IT RESOLVED, that the Milwaukee County Board of Supervisors authorizes the Department of Administrative Services, working in conjunction with the Comptroller and Corporation Counsel, to process an appropriation transfer of $2.7 million from Org. Unit 1945 – Appropriation for Contingencies to Org. Unit 1950 – Employee Fringe Benefits to provide the anticipated funding to effectuate this resolution/ordinance; and
BE IT FURTHER RESOLVED, that the County Board of Supervisors does hereby adopt the following:
AN ORDINANCE

The County Board of Supervisors of the County of Milwaukee does ordain as follows:
Section 1.  Section 201.24(2.19) is amended as follows:
2.19. - Retirement. 
Retirement shall mean termination of employment after a member has fulfilled all requirements for a pension. Effective November 1, 2018, Rretirement shall be considered as only commenceing on the first day of the month immediately following a member's last day of employment (or authorized leave of absence, if later), and shall terminateing upon the last day of the month of the date of death of retiree or beneficiary under option. 

Section 2.  Section 201.24(2.22) is deleted and recreated as follows:

2.22. - Masculine and feminine pronouns.
The masculine pronoun shall include the feminine. 
RPS
RPS shall mean retirement plan services, the county department that maintains the general ledger and related books of the retirement system, administers the pension payroll, conducts retirement seminars, prepares estimates and processes benefits for retirees and surviving beneficiaries of the retirement system, and otherwise executes any administrative plan function delegated to it by either the pension board or the county.  
Section 3.  Section 201.24(2.23) is created as follows:

2.23. - 	Masculine and feminine pronouns
The masculine pronoun shall include the feminine. 

Section 4.  Section 201.24(3.1) is amended as follows:

3.1. - County Contributions

(1) Budget year contributions. The pension board shall furnish to the county executive, prior to June 1 of each year:
 
(a) An estimated budget contribution required by the county, including contributions required under section 3.3, to pay the following year's cost and to amortize the amount of unfunded obligation of the county over such period of years as determined from time to time by the county board (e.g., in 1984, estimate the cost to be incurred in 1985, which will be payable in 1986); and 

(b) 	The established actuarial assumptions supporting said required amount. The county executive shall submit an informational report to the committees on finance and audit and personnel for consideration during the June committee cycle, providing for an estimated contribution amount for the next year's budget and shall include this pension contribution amount in the executive budget as transmitted to the county board. The final amount appropriated in the adopted budget by the county board shall be the estimated contribution to be expensed in the budget year., but paid to the system in the next following budget year (e.g., in 1984, an estimate will be made for the amount to be expensed in 1985 but paid in 1986). 

(c) 	Effective June 1, 2018, any contribution required from the county resulting from the county’s assumption of liability for overpayments from the retirement system in lieu of collection of such overpayments from members or beneficiaries under this ordinance, including section 8.24. Detail for such contribution shall be provided to the County.  Any estimate of such contribution shall be provided when known to the County, so it can determine the means to pay for such liability.

Section 5.  Section 201.24(8.21) is deleted and recreated as follows:

8.21. - Delegation of authority. 
The secretary of the pension board is delegated the authority to implement all collective bargaining agreements which amend any provision with this ordinance governing the employes' retirement system or which create new benefits or result in different computations for entitlements as such relates to the members of specific collective bargaining unit. All provisions of such collective bargaining agreements as applicable to specific members and relating to the employes' retirement system are hereby incorporated by reference within this ordinance for the purpose of this delegation of authority. 
8.21. - Delegation of authority.

(a) General Powers - RPS is delegated the authority to act on behalf of the pension board with respect to the general administration of the retirement system.  RPS shall report to the pension board at each meeting of any material actions taken as delegate of the pension board. 
 
(b)	Collective Bargaining Agreements - RPS is delegated the authority to implement all collective bargaining agreements which amend any provision within this ordinance governing the employes' retirement system or which create new benefits or result in different computations for entitlements as such relates to the members of specific collective bargaining unit. All provisions of such collective bargaining agreements as applicable to specific members and relating to the employes' retirement system are hereby incorporated by reference within this ordinance for the purpose of this delegation of authority.

Section 6.  Section 201.24(8.24) is created as follows:

8.24.	Correction of Underpayment and Overpayment of Benefits 

(a) General – In the event that a benefit paid to a member or beneficiary is determined to be incorrect, RPS shall take appropriate action to: (i) correct such error; and (ii) maintain the federal tax-qualified status of the retirement system under the Internal Revenue Code.
 
(b) Erroneous Underpayments – If the benefit paid to a member or beneficiary is determined to be less than that to which the member or beneficiary is entitled under the provisions of this ordinance, RPS shall authorize a single sum corrective payment in an amount equal to: (i) the total amount of the underpayment for the claim period (as defined in section 8.24(k)); plus (ii) applicable interest (as defined in section 8.24(d)), calculated as of the date of each such underpayment. 
 
(c) Erroneous Overpayments  – If the benefit paid to a member or beneficiary is determined to be greater than that to which the member or beneficiary is entitled under the provisions of this ordinance, RPS shall seek to recoup such overpayment from the member or beneficiary in an amount equal to:  (i) the total amount of the overpayment for the claim period (as defined in section 8.24(k)); plus (ii) applicable interest (as defined in section 8.24(d)) calculated as of the date of each such overpayment.  Such repayment shall be made in the manner set forth in section 8.24(e).  RPS shall seek to recoup the overpayment immediately upon the expiration of the period to file an appeal with the pension board or sixty days after notice of the overpayment has been made, whichever is sooner, or, if an appeal is filed with the pension board, immediately upon the resolution of the pension board appeal.  Notwithstanding the foregoing, should a member or beneficiary seek redress in any court of law for any issue, recoupment shall commence as soon as possible after the filing of such a claim. 

(d) [bookmark: _Hlk497920578]Applicable Interest – The calculation of underpayments and overpayments shall include simple interest at a rate of five percent (5%) per annum on the underpaid or overpaid amount from the date of incorrect payment(s) through the applicable period of payback.  The above notwithstanding, to the extent that a different interest rate is mandated by the Internal Revenue Service pursuant to the terms of a voluntary correction program submission under Section 8.23, such rate shall be the applicable interest rate. 

(e) [bookmark: _Hlk497914713]Repayment of Overpayment Methods – RPS shall seek to recoup any overpayment in the following order: (i) first, through a lump sum payment by the member of beneficiary; (ii) second, by entering into a voluntary repayment agreement under which the member or beneficiary agrees to make equal monthly direct payments or a lump sum to the retirement system; and (iii) third, by authorizing equal monthly offsets of future benefits payable to the member or beneficiary in the manner set forth in section 8.24(f).  If the member or beneficiary fails to enter into a repayment agreement within 120 days after notification of the overpayment and calculated repayment amount, and does not otherwise file an appeal of the overpayment determination, RPS shall commence recoupment by offset beginning with the next scheduled payment.   If the member or beneficiary fails to make a payment under a voluntary repayment agreement, and such payment is outstanding for thirty days, RPS shall commence such recoupment of the amount owed by offset in the manner set forth above.  In all cases, payments shall be applied first to outstanding applicable interest, and then to erroneous overpayments.  Upon the death of member or beneficiary, RPS shall attempt to collect the remaining amount owed from the estate or from future benefits payable to any remaining beneficiary of the member.

(f) [bookmark: _Hlk497913240][bookmark: _Hlk498454584]Calculation of Monthly Repayment Amount – The monthly repayment amount (if voluntarily repaid or recouped by offset) shall be determined by reference to the total overpayment amount as set forth in the monthly repayment guidelines established by the Wisconsin Department of Employee Trust Funds under  Wis. Stat. § 40.08.  The above notwithstanding, if the member or beneficiary presents verifiable documentation to RPS within 30 days of notification of the overpayment that such member or beneficiary’s adjusted gross household income is at or below the federal poverty threshold as established by the United States Department of Health and Human Services, then the monthly repayment amount, shall not exceed five percent (5%) of the member or beneficiary’s monthly pension benefit.  Acceptable documentation shall include, but is not limited to, the member or beneficiary’s most recent IRS Form 1040. If a member or beneficiary enters into a voluntary repayment agreement, such repayment agreement may provide for repayment over a shorter period and/or in a greater amount than otherwise required under this section 8.24(f).  

(g) [bookmark: _Hlk497915323]Reduction or Waiver of Repayment – RPS shall reduce or completely waive the overpayment repayment otherwise required in the event of: (i) a determination that the overpayment amount is below the de minimus threshold as set forth in section 8.24(i); (ii) a written settlement between the county and the member or beneficiary, as set forth in section 8.24(j); (iii) an agreement between the county and the Internal Revenue Service pursuant to any voluntary correction program filing as set forth in section 8.23; or (iv) a determination by RPS that certain equitable factors, set forth in section 8.24(h) below merit the mitigation of the member’s or beneficiary’s repayment obligation.  The above notwithstanding, there shall be no reduction or waiver of repayment under this subsection if the overpayment is the direct or indirect result of the member’s or beneficiary’s fraud, material misrepresentation or material omission. 

(h) Equitable Factors – Equitable factors which may be applied, in the discretion of RPS, to reduce monthly recoupment payments mandated under section 8.24(f) shall be: (i) the financial status of the member or beneficiary and their household; (ii) the amount of the overpayment; (iii) the amount of the monthly benefit payment; (iv) the culpability of the member or beneficiary in the circumstances that gave rise to the overpayment; (v) extraordinary medical or long-term care expenses; (vi) whether the member or beneficiary supports claimed dependents; and (vii) fairness to other members and beneficiaries.

(i) De Minimus Overpayments – RPS shall waive a member’s or beneficiary’s repayment obligation if the total of all overpayments is less than $165.00, inclusive of applicable interest under section 8.24(d).  

(j)	Settlement of Overpayments – 
(1)	RPS shall settle any dispute with respect to overpayments made to members and/or beneficiaries who have retired and commenced benefit payments prior to June 1, 2018, in conformity with the limitations of this subsection, subject to approval by the Office of Corporation Counsel if the requirements of this subsection are met.  Any such settlement shall: (i) forgive the member or beneficiary’s obligation to repay any portion of the overpayment that remains outstanding at the time of the settlement; (ii) require that the member or beneficiary accept the revised calculation of the benefit; and (iii) require that the member or beneficiary agree to release any and all claims against the county, retirement system, county board, pension board and retirement system staff with respect to any and all claims relating to the retirement system. 
(2)	In addition to the requirements set forth in 8.24(j)(1), any settlements under this section which shall be administered in accordance with these restrictions: (A) the settling beneficiary or member shall be offered the opportunity to meet with a representative of the retirement system in-person to review the terms of the settlement, including any recalculated benefit; (B) the member or beneficiary shall be advised that he or she should consult with an attorney before agreeing to the settlement; (C)  the member or beneficiary shall be given a reasonable time to consult with an attorney, which in no case shall be less than seven (7) days; and (D) the beneficiary or member shall be given no less than seven (7) days to revoke the settlement agreement following its execution. 
(3)	An offer of settlement shall not be made to any member or beneficiary if the overpayment at issue was the direct or indirect result of fraud, material misrepresentation or material omission. 
(4)	Any repayments made to the retirement system prior to the execution of a settlement agreement under this subsection shall remain assets of the retirement system and shall not be refunded or otherwise returned to the member or beneficiary. 

(k)	Claim Period – Any claim for the correction of an underpayment or overpayment must be initiated by the aggrieved party in writing on or before the sixth anniversary of the date on which the payment is issued by the retirement system.  For purposes of this subsection, a payment shall be a single benefit payment or any single periodic payment if the benefit is paid in an installment or annuity form.  Any claim with respect to a periodic payment shall apply to each subsequent periodic payment.  A timely claim made during the claim period shall remain valid during the period of appeal (to the pension board or any court of law) and through final disposition of such appeal even if such disposition occurs after the sixth anniversary of the date of payment.

(l)	Effective Date – Except as otherwise set forth above, this section shall apply to any overpayment or underpayment that is not otherwise subject to an agreement or commitment of correction as of June 1, 2018.

[bookmark: _Hlk512592687]Section 7.  Section 201.24(11.7) is amended as follows:

11.7. - Exemption of funds and benefits from taxation, execution and assignment.

All moneys and assets of the retirement system and all benefits and pensions and every portion thereof, both before and after payment to any member or beneficiary, granted under the retirement system shall be exempt from any state, county, or municipal tax, and from attachment or garnishment process, and shall not be seized, taken, detained or levied upon by virtue of any executions, or any process or proceeding whatsoever issued out of or by any court of this state, for the payment and ratification in whole and in part of any debt, claim, damage, demand or judgment against any member of or beneficiary under the retirement system, and no member of or beneficiary under the retirement system shall have any right to assign his benefit or allowance, or any part thereof, either by way of mortgage or otherwise, provided, however, that the pension board may at its option and under rules and regulations promulgated by it permit retired members to assign a portion of their pension for the regular monthly payment of medical, surgical and hospital care. The exemption from taxation contained herein shall not apply with respect to any tax on income.  Effective June 1, 2018, this section shall not prohibit the forfeiture or garnishment of benefits and pensions pursuant to: 
  
(a) Applicable requirements of Wisconsin Statutes or Milwaukee County Ordinances;

(b) A lien or levy imposed on the member or beneficiary by the Internal Revenue Service; or

(c)	A lien or levy imposed on the member or beneficiary by the Wisconsin Department of Revenue.

Section 8.  Section 201.24(11.8) is amended as follows:

11.8. - Protection against fraud. Falsification or Absence of Information and Records.

(a) Protection Against Fraud - Any person who shall knowingly make any false statement or shall falsify or permit to be falsified any record(s) of this retirement system in any attempt to defraud such system as a result of such act shall be guilty of a misdemeanor, and shall be punishable therefor under the laws of the state. Should any change or error in the records result in any member or beneficiary receiving from the retirement system more or less than he would have been entitled to receive had the information and records been correct, the board shall correct such error, and as far as practicable shall adjust the payments in such manner that the actuarial equivalent of the benefit to which such member or beneficiary was correctly entitled shall be paid.

(b)	Missing Information – In the event that the records containing information necessary to calculate a member or beneficiary’s benefits under the system are missing, ERS may make reasonable estimates of such information as necessary to calculate the member or beneficiary’s benefits.  Any such calculations based upon reasonable estimates shall be presumed correct and binding upon the member or beneficiary.  The above notwithstanding, should any information and records subsequently become available, any member or beneficiary receiving from the retirement system more or less than he would have been entitled to receive had the information and records been correct, the board shall correct such error, and as far as practicable shall adjust the payments in such manner that the actuarial equivalent of the benefit to which such member or beneficiary was correctly entitled shall be paid.  If the corrected amount results in an overpayment greater than the de minimis threshold as set forth in section 8.24(i), RPS shall seek to recoup any overpayment in the manner set forth in section 8.24(e). 

[bookmark: _Hlk497914338][bookmark: _GoBack]Section 9.  Effective Date. Each provision of this Act shall be effective as of the date stated therein.  If no such date is stated, the provision shall be effective as of December 24, 1967. The Pension Board or RPS may, as appropriate, delay the disposition of any matter under such provision pending the establishment or amendment of interpretive Rules issued pursuant to Section 8.6.  In no event shall such delay invalidate the effective date or applicably of such provision.
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