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PERMANENT SEWER and 

TEMPORARY CONSTRUCTION EASEMENT

THIS EASEMENT AGREEMENT (the “Easement”), made by and between MILWAUKEE COUNTY, a municipal body corporate duly organized and existing under and by virtue of the laws of the State of Wisconsin, GRANTOR (hereinafter referred to as “COUNTY”), hereby conveys to the VILLAGE OF WHITEFISH BAY, a municipal body corporate, GRANTEE (herein after referred to as “VILLAGE”), the following described PERMANENT SEWER and TEMPORARY CONSTRUCTION, EASEMENT in, upon, under, across, over, through and along certain land as described below and shown on the attached Exhibit “A” for the purpose of constructing, operating and maintaining a storm sewer outfall and related improvements (the “Facilities”), in Estabrook Park, west of North Wilson Drive at Courtland Place, located in the Village of Whitefish Bay, Milwaukee County, State of Wisconsin.
Legal Description of Easement Parcel:


The COUNTY is the fee holder of the parcel of real property, parcel numbers 235-9999-000 and 235-9998-000 (the “Property”), located in the Village of Whitefish Bay, Milwaukee County, State of Wisconsin, as more particularly described on Exhibit “A” (the “Easement Area”), which exhibit is attached hereto and incorporated herein by reference.
This Easement Grant is Subject To the Following Terms and Special Conditions:
1.
COUNTY grants to VILLAGE a permanent limited easement and right-of-way over the Easement Area to construct, operate and maintain a sewer outfall facility in Estabrook Park.  VILLAGE’S use of the Easement Area shall be limited to the placement, construction, operation, maintenance, repair, replacement and removal of the Facilities.  The COUNTY and VILLAGE acknowledge that this Easement is non-exclusive and that COUNTY will continue to use the Easement Area and shall have the right to make other agreements, such as leases, licenses, and easements with one or more utilities or other entities provided that any such subsequent agreement shall not interfere with VILLAGE’S rights under this Easement.  Facilities other than that which is defined in this Easement shall be installed only upon the Grantor and Grantee hereto negotiating an amendment of this Easement or executing a superseding easement agreement.
2.
COUNTY reserves to itself, its successors and assigns all mineral rights and the right to make use of the land included in the Easement Area and to erect buildings or other structures thereon, as will not injure or disturb the Facilities or related appurtenances; provided, however, that plans for said improvements shall be reviewed and approved by the VILLAGE.  Said approval shall not be unreasonably withheld and the review will be made in a timely fashion at no charge to the COUNTY.

3.
It is further understood and agreed that the COUNTY or its representatives shall have the right to enter upon the Easement Area at any time to make any inspection it may deem expedient to the proper enforcement of any term or condition of this Easement and for the purpose of performing work related to any public improvement, including but not limited to, driveways, roadways, parking areas, walkways, trails, signage and lighting (“Improvements”) in, upon or along said Easement Area as the COUNTY may deem appropriate provided such Improvements do not damage the Facilities and appurtenances thereto, including reasonable access to them, installed by the VILLAGE.

4.
VILLAGE shall provide written notice to the Director of the Milwaukee County Department of Parks, Recreation and Culture (the “Parks Director”) prior to the commencement of any work within the Easement Area by VILLAGE.  Said notice shall indicate the anticipated start date and duration of the proposed work and include plans showing the location, depth, type of installation, trees and shrubs within the boundary line of said Easement Area, drawings and specifications detailing construction methodology, the erosion and sedimentation control plan and the preservation and restoration methods to be employed. These shall be reviewed and approved by the COUNTY prior to commencing any construction activities.  Violation of the aforementioned conditions during periods of emergency shall not result in cancellation or penalty.  Within 24 hours of an incident constituting an emergency, the VILLAGE shall give notice to the Parks Director of such emergency.
5.
VILLAGE shall secure and pay for all permits required by any governing body or agency, including but not limited to, the Milwaukee County Department of Parks, Recreation and Culture (“DPRC”) before any substantial construction, repair or maintenance work commences; and any modifications, developments, or improvements to the Facilities shall be subject to the written approval of the COUNTY.  All construction, operation and repairs of the Facilities installed within this Easement Area shall be completed at no expense to the COUNTY.



(a)
VILLAGE shall, at all times, obtain a Right-of-Entry (“ROE”) Permit from DPRC before performing any ground disturbing activities in any part of the Easement Area.  VILLAGE’S application for an ROE shall be reviewed and approved by the COUNTY prior to commencing any ground disturbing activities.  The ROE requires fees for inspection and failing to obtain an ROE is subject to penalty.  The ROE can be obtained at the Milwaukee County Dept. of Parks, Recreation and Culture, 9480 Watertown Plank Rd. Wauwatosa, WI 53226. Should there be any conflict between the ROE and this easement document this easement document shall supersede.  COUNTY approval of the ROE shall not be unreasonably withheld and the fee for said ROE shall be waived by the COUNTY in lieu of the Fifty Thousand no/100 Dollars ($50,000.00) payment  VILLAGE is providing COUNTY for this Easement.
6.
VILLAGE shall not suffer or permit any construction or mechanics’ liens to be filed, or if filed, to remain uncontested, against the fee of the Easement Area, nor against the VILLAGE’S interest in the Easement Area, by reason of work, labor services or materials supplied, or claimed to have been supplied, to VILLAGE.  If any such lien is filed, VILLAGE shall immediately cause the same to be discharged or released, or shall upon request provide adequate and acceptable security or bond to protect County’s interest.
7.
No trees, shrubs or vegetation within or adjacent to the Easement Area shall be removed, trimmed or damaged without the written permission of DPRC.  In that regard, a specific construction and restoration landscaping plan has been reviewed and approved by DPRC.
8.
It is an express condition of the granting of this Easement that as much of the surface and subsurface of the soil and as much of the Improvements as may be disturbed or damaged in the construction, operation, use, maintenance and repair of the purpose for which this Easement is granted will, at the expense of the VILLAGE, be replaced or repaired to essentially the same condition, or better, as existed immediately prior to the occurrence of such damage, to the satisfaction of DPRC.  The Temporary Easement shall terminate upon completion of the construction project for which this instrument is given.  Said temporary easement area will be restored “in kind”.

9.
This Easement shall terminate upon the abandonment or non-use of the Facilities herein authorized to be constructed in, under, over, and along said Easement Area.  Prior to abandonment or upon non-use, the Facilities and related structures shall be abandoned in accordance with “Wisconsin State Standards for Facilities and Water Construction” and other applicable standards.  Upon the termination of this Easement, VILLAGE, at VILLAGE’S sole cost, shall remove from the Easement Area all of the Facilities installed by VILLAGE.  VILLAGE shall also restore the Easement Area to a condition equivalent to that which existed prior to the date that VILLAGE first occupied the Property.
10.
COUNTY, utilizing available data, has reviewed the VILLAGE’S construction plans, but in no way can the COUNTY assure complete accuracy.  The VILLAGE shall comply with all state and local laws regarding location and protection of existing utilities.  The VILLAGE shall contact Diggers Hotline, the Park Maintenance Division of DPRC and all applicable municipalities prior to commencing any construction to verify all pertinent easements and existing utility locations within the Easement Area boundaries.

11.
VILLAGE shall, to the full extent permitted by law, indemnify, defend and hold harmless, COUNTY and its agents, officers and employees, from and against all loss or expense, including costs and attorney fees, incurred by reason of liability for damages, including suits at law or in equity, caused by any wrongful, intentional, or negligent act or omission of the VILLAGE, or its agents which may arise out of or are connected with the activities covered by this Easement.
12.
VILLAGE also hereby agrees, to full extent provided for under any environmental laws, rules and regulations, to be responsible for any repair, cleanup, remediation, or detoxification arising out of (1) any hazardous materials brought onto or introduced into the Easement Area, or surrounding areas by VILLAGE, its agents or guests, and (2) hazardous materials whose presence pre-exists the commencement of VILLAGE’S Easement term, located in and on the Easement Area, that are discovered or disturbed as a result of VILLAGE’S construction activities on, at or near the Easement Area.  VILLAGE shall indemnify, defend, and hold COUNTY harmless from any liability, cost, damage, claim or injury (including reasonable attorney fees) arising therefrom.  “Hazardous materials” shall be interpreted broadly to mean any substance or material defined or designated as hazardous or toxic wastes, hazardous or toxic material, hazardous or toxic radioactive substance, or other similar term by any federal, state or local environmental law, regulation or rule presently in effect or promulgated in the future, as such laws, regulations or rules may be amended from time to time; and it shall be interpreted to include, but not be limited to, any substance which after release into the environment will or may reasonably be anticipated to cause sickness, death or disease.
(a)
VILLAGE in consideration of this Easement through all the land previously described, hereby covenants and agrees with COUNTY that Grantee will construct and maintain said Facilities in good order and condition. 
(b)
VILLAGE in and during the construction of said Facilities and thereafter in and about their operation, maintenance, repair or reconstruction will indemnify and save harmless COUNTY, its successors and assigns, from all claims for injury or death to any person or for damage to property of any person arising out of the installation, use and maintenance of the aforesaid facilities; excepting, however, any claims or actions arising out of negligence or willful acts on the part of COUNTY, its employees, agents, and invitees.
Nothing in paragraph 12 is intended to create nor does it create any right, title, or interest for the benefit of persons or entities not otherwise included in the term “employees, agents, and invitees”.     

13.
All of the terms and conditions in this Easement, including the benefits and burdens, shall run will the land and shall be binding upon, inure to the benefit of, and be enforceable by the COUNTY and the VILLAGE and their respective successors and assigns.  VILLAGE shall not assign this Easement nor sublet the Premises, or any portion thereof, to any person, business entity, organization or municipality, without the prior written consent of the County.  Said consent may be withheld at the sole discretion of the County, but shall not be unreasonably withheld.  Before an assignment shall be effective, any assignee shall assume in writing all obligations of the VILLAGE under the terms and conditions of this Easement.
14.
Nothing contained within this document is intended to be a waiver by the COUNTY or the VILLAGE of their right and opportunity to rely upon the limitations and immunities contained within Wisconsin law, including those contained in Wis. Stat. § 893.80.
IN WITNESS WHEREOF, the authorized representatives of the above named parties have caused their hands and seals to be hereunto affixed.

MILWAUKEE COUNTY


(Signature)
(Date)

CHRIS ABELE, COUNTY EXECUTIVE                          


(Print Name-Title)

State of Wisconsin
)











) ss.

Milwaukee County
)



On the above date, this instrument was acknowledged before me by the named officer of Milwaukee County and that he executed the foregoing instrument by its authority.


                                                                                                                                                                                                                                         (Signature, Notary Public, State of Wisconsin)




(Print or Type Name, Notary Public, State of Wisconsin)



(Date Commission Expires)


(Signature)

JOSEPH J. CZARNEZKI, COUNTY CLERK




(Print Name-Title)
 (Date)

State of Wisconsin
)











) ss.

Milwaukee County
)



On the above date, this instrument was acknowledged before me by the named officer of Milwaukee County and that he executed the foregoing instrument by its authority.


                                                                                                                                                                                                                                       (Signature, Notary Public, State of Wisconsin)




(Print or Type Name, Notary Public, State of Wisconsin)



(Date Commission Expires)

Approved as to form:                  

                                                    Reviewed by:

____________________________________________________             



Milwaukee County Corporation Counsel                                                       Milwaukee County Risk Management

VILLAGE OF WHITEFISH BAY

(Signature)
(Date)

 _____________________________________

(Print Name and Title)









State of Wisconsin
)











) ss.









Milwaukee County
)

On the above date, this instrument was acknowledged before me by the above named ___________________________________ of the Village of Whitefish Bay, known to me to be such officer, and who acknowledged that he executed the forgoing instrument on its behalf for the purpose aforesaid and by its authority as such officer.


                                                                                                                                                                                                                                     (Signature, Notary Public, State of Wisconsin)




(Print or Type Name, Notary Public, State of Wisconsin)



(Date Commission Expires)
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