File No. 26-XXX
A resolution/ordinance from the Deputy Director, Department of Administrative Services, providing a report, resolution, and fiscal note requesting amendments and renumbering of sections of the Milwaukee County Code of General Ordinances, Chapter 32 and Chapter 56, by recommending adoption of the following:

A RESOLUTION/ORDINANCE

to amend and renumber Sections 32.20, 32.21, and 56.30 of the Milwaukee County Code of General Ordinances, related to procurement and contracting on behalf of Milwaukee County.
WHEREAS, Chapter 32 of the Milwaukee County Code of General Ordinances is the chapter regarding the Department of Administration; and 
WHEREAS, Chapter 56 of the Milwaukee County Code of General Ordinances is the chapter regarding the Administrative Code for Milwaukee County; and 
WHEREAS, the Milwaukee County Board recommends adding revenue contracts to the Milwaukee County Code of General Ordinances under Chapter 56.30, which concerns professional services contracts; and 
WHEREAS, the Milwaukee County Code of General Ordinances also provides direction for service contracts and is applicable to service contracts other than professional services in Chapter 32; and 
WHEREAS, updating these sections with specific guidance regarding revenue contracts and essential requirements regarding requirements for contracting on behalf of Milwaukee County will align with best practices and the recommendations of the Milwaukee County Board of Supervisors and the Office of Corporation Counsel; no, therefore
BE IT RESOLVED, that the Milwaukee County Board of Supervisors does hereby approve amending and renumbering Milwaukee County Code of General Ordinances Chapter 32, Sections 20 and 21, and Chapter 56, Section 30, by adopting the following:

AN ORDINANCE

The County Board of Supervisors of the County of Milwaukee does ordain as follows: 
SECTION 1.  Section 32.20 of the Milwaukee County Code of General Ordinances is hereby amended as follows:

32.20. Words and phrases defined.

In this subchapter, the following words and phrases have the designated meanings unless a different meaning is expressly provided or the context clearly indicates a different meaning: 
(1) “Contract” means an agreement between two or more parties which creates legally enforceable obligations; for purposes of this subchapter, a contract typically involves the purchase or sale of goods or services other than a “professional service”.
a. Wisconsin law provides that no contract is valid unless signed or countersigned by the Comptroller (Wis. Stat. § 59.255(2)(e)), County Executive (Wis. Stat. § 59.17(2)(b)4), and Corporation Counsel (Wis. Stat. § 59.42(2)(b)5.)
(2) “Revenue contract” means any contract that produces any revenue benefit for Milwaukee County. A contract involving both an expenditure of Milwaukee County funds and Milwaukee County’s receipt of any revenues is a revenue contract.
(31)	"Blanket contract" means a contract for purchases to be made as required over a specific period of time for a fixed price, but no guaranteed quantity. 
(42)	"Contractual service" means all services except utilities, professional services, chapter 44 public works contracts, and repairs or alterations to buildings or structures. 
(53)	"Day" means the normal working day which excludes Saturdays, Sundays or major holidays. 
(46)	"Department head" means the chief executive officer of a principal administrative unit of county government who administratively reports directly to a board, commission, the county executive or is an elected official. 
(57)	"Lowest bidder" means a person or firm which has submitted the most advantageous price. 
(68)	"Procurement" means buying, purchasing renting, leasing, or otherwise acquiring any supplies, materials, equipment and contractual services. It also encompasses all functions that pertain to obtaining the above including description of requirements, selection and solicitation of sources, preparation and award of contract and all phases of administration; including administration as defined in chapter 42 of these ordinances, where applicable. 
(79)	"Professional service" carries the definition found in section 56.30(1)(ba) of the Code. Departments contracting for professional services will follow the procedures set forth therein. 
(810) "Qualified bidder" means a person or firm which has not been disqualified from selling to the county because of unsatisfactory performance. 
(911) "Responsible bidder" means a person or firm which has the capacity in all respects to perform fully the contract requirements, and the integrity and reliability which will assume good faith performance. 
(1012) "Responsive bidder" means a person or firm which has submitted a bid which conforms in all material respects to the invitation to bid. 
(1113) "Specification" means any description of the physical or functional characteristics, or of the nature of a supply service or other item. It may include a description of any requirement for inspecting, testing or preparing a supply, service or other item for delivery. 
(1214)	"Standard" means that which is set and established by authority, custom or general consent as the quality, quantity or method that is proper and adequate for a given purpose. 
(1315)	"Supplies, materials and equipment" means all commodities and other tangible articles or things purchased from a county appropriation. 
(1416)	Computation of time limits expressed in hours or days shall exclude Saturdays, Sundays and legal holidays. 
(1517)	"Negotiations" means contracting through the use of either competitive or other-than-competitive proposals and discussions. Any contract having an estimated aggregate value in excess of twenty thousand dollars ($20,000.00) awarded without using sealed bidding procedures is a negotiated contract. 
(1618)	"Competitive range" means all offerors that are determined to have a reasonable chance of being selected for award based on cost or price and other factors stated in the solicitation. This definition applies only to negotiated procurements as set forth in sections 32.36 through 32.52. 
(1719)	"Service contract" means an agreement primarily related to staff services including, but not limited to, housekeeping, security, landscaping, maintenance, clerical services, food services, and other non-professional services. 

SECTION 2. Section 32.21 of the Milwaukee County Code of General Ordinances is hereby amended as follows:

32.21. General Administration.

The procurement division shall be directly supervised by the procurement director, and its general policies shall be subject to the review of the director of the department of administrative services, except for those matters under the jurisdiction of the purchasing standardization committee. Unless superseded by governing law, the requirements and limitations contained in Chapter 32 of this Code shall apply to any contract. 


SECTION 3. Section 56.30 of the Milwaukee County Code of General Ordinances is hereby amended as follows:

56.30. Professional Services.

(1)	Definitions. The meanings of certain terms used in this section are as follows, unless the context otherwise provides: 
(a) “Contract” means an agreement between two or more parties which creates legally enforceable obligations; for purposes of this section, a contract involves only the procurement of “professional services”.
1. Wisconsin law provides that no contract is valid unless signed or countersigned by the Comptroller (Wis. Stat. § 59.255(2)(e)), County Executive (Wis. Stat. § 59.17(2)(b)4), and Corporation Counsel (Wis. Stat. § 59.42(2)(b)5.)
(ba)	"Professional services" means services, the value of which is substantially measured by the professional competence of the person performing them and which are not susceptible to realistic competition by cost of services alone. The services provided must be materially enhanced by the specific expertise, abilities, qualifications and experience of the person that will provide the service. Professional services shall typically include services customarily rendered by architects; engineers; surveyors; real estate appraisers; certified public accountants; attorneys; financial personnel; medical services, except when such services are delivered to county employees as part of a workers compensation claim; system planning; management and other consultants; and services for promotional programs. If a department administrator or other department personnel is uncertain if their contract should follow professional service contracting provisions under this ordinance, the department administrator must make a request of corporation counsel for final clarification, before beginning the contracting procedures. 
(cb)	"Services" means the furnishing of labor, time or effort by a contractor/consultant, not involving the delivery of a specific end product other than usual reports and/or drawings which are incidental to the required performance. 
(dc)	"Request for proposal" means all documents, whether attached or incorporated by reference, used for soliciting proposals.
(ed)	"Contractor" means a firm or individual who formally undertakes to do anything for another. Independent contractors must maintain a separate business and hold themselves out to and render service to the general public and must have a right to control the details of the work performed. Questions regarding independent contractor status must be directed to Corporation Counsel. Appendix F lists federal criteria to be considered in determining independent contractor status. 
(e)	"Contract" means a legally binding relationship obligating a seller to furnish supplies or services (including, but not limited to, construction and professional services) and the buyer to pay for them. For purposes of this part, a lease is considered to be a contract.

(2) 	Policy.
(a)	General policy statement. All county departments and institution administrators are responsible for procuring professional services and for soliciting, negotiating and entering into contracts as defined in accordance with the provisions of this section to the extent such provisions are not superseded by governing law. However, the office of the county executive and the county board shall be exempt from the provisions contained herein with the exception of subsections (6)(a) and (6)(i) as shall be the department of administration with the exception of subsections (6)(a) and (6)(i) for the purpose of securing credit rating services related to debt issuance and administration.
(b)	All county departments and institution administrators are responsible for procuring professional services and for soliciting, negotiating and entering into contracts as defined in accordance with the provisions of chapter 42 of these ordinances. Annual percentage goals for Target Enterprise participation on professional services contracts will be established as set forth by chapter 42 of these ordinances. 
(c)	Fiscal constraint statement. Notwithstanding any other provisions of section 56.30, during a period of fiscal constraint the county board may, by resolution, adopt a procedure which requires the committee on finance review and county board approval of all professional services expenditures prior to execution of said contracts. 
(d)	Justification for using professional services. Contract administrators must document in the contract file the justification for utilizing a professional service contract as opposed to completing the work using county staff. This justification may or may not employ a formal cost benefit analysis, depending on the circumstances.

(3) 	Availability of appropriations. It is the responsibility of the administrator who will sign a professional services contract to insure that monies are available in the appropriate budget account for the expenditures required by the contract. 

(4) 	 Professional services procedures. It shall be the responsibility of the administrator to conform with the following provisions when entering into a professional services contract and expending budgeted funds: 
(a)	Professional services—Capital improvements. The following conditions shall apply to all capital projects. 
(1)	During its annual budget process, departments shall provide a list to the county board of which capital projects contained in the recommended budget are intended to require the assistance of a professional services consultant. Departments are authorized to enter into contractual services or professional services agreements as may be required for specific capital improvement projects which have been approved by the county board through the budget process. Expenditures shall only be for those projects and professional services specifically identified in the budget write-up reviewed by the committee on finance during the budget review process and approved by the county board, or for those projects approved by action of the county board. The budget write-up shall contain specific information as to the scope of the project, professional services required and estimated cost of the professional services work to be performed. The appropriate department of transportation or the department of administrative services shall provide in February of each year to the committee on finance and the committee on community, environment and economic development an updated report on public works capital projects requiring the use of a professional services contract. Any professional services work costing more than twenty thousand dollars ($20,000.00) which is not identified in the February report shall require county board approval. 
(2)	All contracts in excess of twenty thousand dollars ($20,000.00) shall be solicited following a request for proposal process as outlined further in this ordinance. 
(b)	Professional services—Non-Capital.
(1)	For professional services resulting in an expenditure of two thousand dollars ($2,000.00) or less, a departmental purchase order or purchase card may be used for the purchase of professional services. County board approval is not required provided monies are available in the appropriate budget account. 

(2)	For a professional services contract with a value greater than two thousand dollars ($2,000.00) and less than fifty thousand dollars ($50,000.00), county board approval is not required provided monies are available in the appropriate budget account for the expenditures required by the contract. 
(3)	County board approval. 
(a)	If a professional services contract with a value greater than two thousand dollars ($2,000.00) and less than fifty thousand dollars ($50,000.00), entered into by a department administrator is to be extended or amended to provide additional reimbursement which extends the total reimbursement beyond fifty thousand dollars ($50,000.00) to the same vendor, county board approval shall be required for each extension. 
(b)	For a professional services contract with a value of fifty thousand dollars ($50,000.00) or more, approval by the county board is required. Such approval may take place as part of the county board's adoption of the annual county budget. If approval does not take place as part of the adopted budget, then review by the appropriate county board standing committee and approval by the county board is required. 
(4)	County board approval is not required for reimbursement for medical services as defined under subsection 56.30(1)(f) when those services are provided to county employes as a workers compensation claim provided that sufficient funds are available at the time the invoice for service is submitted in the appropriate expenditure amount. 
(a)	The risk management division is allowed to issue payments to hospitals whenever services have been rendered to county employes as part of a workers compensation claim. 

(5)  	Request for proposal.
(a)	When required. When it is estimated that a contract for professional services has a value of fifty thousand dollars ($50,000.00) and over, it is required that a request for proposal (RFP) be used to attempt to solicit a minimum of three (3) proposals. Department administrators shall give appropriate notice to prospective vendors of services to be retained. At a minimum, such notice shall include publication of an ad in a newspaper serving the Milwaukee area. The use of an RFP is discretionary for any professional services contract with a value of less than fifty thousand dollars ($50,000.00). If an RFP is used or not, it still is required to document the process and the reasons shall be documented in writing by the administrator and retained in departmental files for a period of seven (7) years after contract completion. Documentation shall include the RFP, memos, proposals, score sheets, analyses, contracts and any other document used in determining the award of a contract. 
(1)	For a contract with an estimated value between fifty thousand dollars ($50,000.00) and one hundred thousand dollars ($100,000.00), the request for proposal procedure need not be used if it is determined by an administrator to be cost effective to the county not to seek proposals. Such action shall be reported, in writing, with an explanation as to the benefits derived from not seeking proposals, to the county board when the contract is submitted for approval. 
(2)	The request for proposal procedure need not be used for a contract with an estimated value of fifty thousand dollars ($50,000.00) or more, if immediate action is required to preserve property or protect life, health or welfare of persons. Such action shall be reported in writing within forty-eight (48) hours after the initial emergency action to the county board, county executive and department of administration. Payments shall not be restricted by normal budget limitations. Appropriation transfers, if required, shall be initiated in accordance with fiscal procedures. 
(3)	The request for proposal procedure must be used for all contracts with an estimated value of one hundred thousand dollars ($100,000.00) or more unless action is required to protect property or protect life, health or welfare of persons, or in circumstances where contractual services are approved by specific county board action. 

(b)	Content. The request for proposal shall contain the evaluation criteria which will be used to select the successful contractor. The relative importance of each of these items will depend to some degree on specific services being sought. It is essential that the RFP enumerate the evaluation criteria which will be used to select the successful contractor. The RFP shall also include the foundation and mechanism for billing for any professional service. 

(c)	Evaluation procedure. More than one (1) person shall evaluate all proposals. Oral presentations should be used to supplement the written proposal if it will assist in the evaluation procedure. The firms to be invited to make an oral presentation can be determined after the initial review and ranking of the proposals based on the criteria outlined in the RFP. 
(d)	Disclosure. Contract administrators, evaluation panel members, or potential members, department administrators and persons selecting evaluation panel members are required to fully disclose on forms approved by the Ethics Board any experience, contact or relationship with bidders that would create a potential conflict of interest, or the appearance of a conflict of interest, as defined in chapter 9 of these ordinances, in awarding or managing a contract. Such disclosure shall be presented to the administrator of the department letting the contract who shall forward the disclosure to the Ethics Board with a written request for a determination as to whether the disclosing party should be disqualified from evaluating, selecting or administering the proposed contract. The determination of the Ethics Board must be documented and included in the department's files for the contract and shall be retained as required under subsection (a) of this section. The provisions of this section are to be included in the Milwaukee County Administrative Procedures Manual. All the provisions set forth in the Milwaukee County Code of Ethics are in full force and effect and are not abrogated in any way by these requirements. 

(6)	Contract.
(a)	All contracts, excluding departmental purchase orders, shall be reviewed by the corporation counsel to determine if they meet the definition of professional services and to verify that the contracts comply with all statutes, rules, ordinances, and the county's ethics policy. 
(b)	Approval. The contract must be approved by the office of the corporation counsel prior to execution. No contract is valid until so countersigned. 
(c)	All provisions of the Code governing administration of contracts must be followed. 
(d)	All contracts which have been approved by action of the county board shall contain language referencing the county board file number and date of county board approval. 
(e)	All professional services contracts shall contain a provision which provides that the contractor shall permit the authorized representatives of the office of the comptroller, after reasonable notice, the right to inspect and audit all data and records of contractor related to carrying out the contract for a period of up to three (3) years after completion of the contract. 
(f)	All contracts will be reviewed and approved, in writing, by the county's risk manager for financial responsibility and liability management, including appropriate insurance provisions and modifications in indemnity agreements. 
(g)	All contracts will be reviewed and countersigned by CBDP director for compliance with chapter 42 of these ordinances. No contract is valid until so countersigned. 
(h)	All contracts shall include the foundation and mechanism for billing for any professional service provided under the agreement. 
(i)	No contract shall be valid until the office of the comptroller has determined that the county has, or will have, the necessary funds to pay the liability that the county may incur under the contract and has countersigned the contract. No contract is valid until so countersigned. 

(7)	Department administrator reporting requirement. All department administrators are responsible for informing the comptroller in writing whenever a professional services contract is initiated. Department administrators are to inform the comptroller of such contracts in a standardized format on a form to be developed by the department of administrative services. 
(a)	Content. Such reports shall be prepared in four (4) parts and include the following information: 
(1)	Department name and number. 
(2)	Date approved by county board and file number. 
(3)	Dollar amount of contract. 
(4)	Account description and account number charged. 
(5)	Name of professional services vendor under contract. 
(6)	Length of time of contract. 
(7)	Purpose of contract. 
(8)	Selection of qualified target enterprise. 
(b)	Distribution:
Original copy to comptroller. 
One (1) copy retained by department administrator. 

(8)	Comptroller responsibility.
(a)	The comptroller shall, on a monthly basis, summarize the reports received from department administrators concerning professional services contracts and send one (1) copy to the committee on finance and one (1) copy to the county executive and one (1) copy to CBDP. 
(b)	The comptroller shall deny payment for any payment request for professional services submitted by a contractor to an administrator if all conditions of this chapter have not been met. The comptroller shall report such denials and the reason for denial to the committee on finance along with the monthly report. In such cases, the administrator may appeal the decision to the committee on finance. 

(9)	Administrator responsibility. It is the responsibility of the administrator, prior to permitting a professional services contractor to perform any work for the county, to comply with all sections of this chapter. Furthermore, no work shall be performed by any professional services contractor unless or until a written contract has been executed and signed by all appropriate officials. 

(10)	Corporation counsel authority.
(a)	Any contrary provision of these ordinances notwithstanding, the corporation counsel may enter into a professional services contract to obtain the professional services without regard to the requirements of this section with respect to requests for proposals and prior county board approval, without regard to the goals and procedures established under chapter 42 of these ordinances and without regard to any other ordinance or resolution which would operate to constrain the corporation counsel's ability to enter into a professional services contract if the corporation counsel determines, in the exercise of the corporation counsel's professional judgment, (i) that such professional services are necessary to assist Milwaukee County to prepare for or prosecute litigation arising out of the enhanced pension benefits which became effective January 1, 2001 in order to assist the likelihood of success of the litigation, and (ii) that the interests of Milwaukee County require timely action and flexibility which preclude the delay inherent in the procedures prescribed in this section and in chapter 42 of these ordinances. 
(b)	The corporation counsel shall make every reasonable effort to comply with all the requirements of this section, chapter 42, and any other ordinance or resolution affecting professional service contracts to the extent that the circumstances of the litigation and protection of the interests of Milwaukee County permit. 
(c)	The corporation counsel shall provide a confidential report in a timely manner to the committee on judiciary, law enforcement and general services with respect to any contract entered into under the authority of this subsection. 
	SECTION 4. The provisions of this Ordinance shall become effective upon passage and publication.
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