COUNTY OF MILWAUKEE
INTEROFFICE COMMUNICATION


DATE:		December 22, 2015

TO:		Supervisor Michael Mayo, Sr., Chairman, Transportation, Public Works and Transit Committee 
		Theodore Lipscomb, Jr., Chairman, County Board of Supervisors
		
FROM:		Brian Dranzik, Director, Department of Transportation

SUBJECT:		USDOT Local Geographic Hiring Preference Pilot Program
IN BOLD CAPS

POLICY

The 2016 Adopted Budget includes language that states, “In January 2016, the Milwaukee County Department of Transportation (MCDOT) will submit to the Committee on Transportation, Public Works, and Transit a report on its plan to request participation in the pilot program for all eligible projects.”  This report addresses that request.

BACKGROUND

The US Department of Transportation (USDOT) established a one year pilot program in March of 2015 allowing state and local transportation agencies to recommend bidding criteria that would allow for geographic preference when hiring for federally funded highway and transit construction projects.  Prior to the pilot program, geographic hiring preferences placed on federally funded transportation projects have been viewed as unduly restricting competition and therefore have been disallowed.  The pilot program is meant to address local hiring by contractors and the approach taken to obtain local workforce for a project without limiting the competitive bidding process. The pilot project may not restrict eligible bidders to just local contractors.  The pilot program is open for states and local communities to nominate eligible projects up to March 6, 2016.   In addition, any project that is being considered for the program must be submitted for approved to the USDOT and advertised prior to March 6, 2016.  

Based on the timing of when the pilot program notification was posted, along with subsequent notifications clarifying program rules, the only available federally funding projects would be those approved in the 2016 Adopted County Budget.  This would include two projects, the purchase of transit vehicles and the construction of the Mill Road from N. 43rd Street to Sydney Place.  Since transit vehicles are procured from a limited number of national vendors there is no way to have a local hiring preference requirement for this contract.  

The only highway project moving into the construction phase for 2016 that includes funding from the FHWA is the construction of Mill Road from N. 43rd to Sydney Place.  This project includes Surface Transportation Program (STP) funding, however this funding program is passed through from the State Department of Transportation as they are the grant funding recipient.  Since the County is not the direct grant recipient, it must work through the state to coordinate entry into the pilot program.  

The state is required to follow certain federal standards as the grant recipient. Based on federal programmatic requirements, the State places a rigorous administrative review process on projects funding with STP dollars.  This process includes things such as review of project design and establishing right-of-way and construction deadlines.  For this reason as well, the State would also have to agree to participate in the local hiring preference pilot program.  

The State Department of Transportation has been contacted and has been advised that Milwaukee County has an interest in entering the pilot program.  During its due diligence process the State discovered that, under current state law Wis. Stat. § 66.0901(1m)(b) it states; “a local political subdivision cannot establish a local hiring preference.”  The potential conflict with this State Statute is still being reviewed by the Counsel at WisDOT to determine if the state or county would be restricted from entry into the pilot program.  

Even if the state statute restriction could somehow get addressed whereby Milwaukee County could participate in the program with the State’s concurrence, work is still being done on the project such that the scheduled contract letting process will occur after the March 6 federal program deadline for inclusion.  

Unfortunately, the short notification timeframe along with the limited amount of time to enter the program has made it very difficult for many areas that are interested in applying for the pilot program to participate.  Currently there are only seven participates nationally in the program, of which five are states.  In almost all of the seven examples of included projects, the inclusion of the local hiring preference is limited to a certain percentage of new hires ranging from 25 to 51%.  

In addition to MCDOT’s own review of the pilot program, the department sought a legal review from outside counsel who represents transit. Since transit’s outside counsel is aware of the federal hiring requirements, in particular as they relate to transit, we sough their opinion to see what if any options existed under the pilot program law.  Their review resulted in the same outcome as the department’s and can be found as an attachment to this report.  

From what the department can determine, neither of the two projects that receive federal funding would be eligible for the USDOT pilot program.  Should the pilot program be extended or become a regular program under USDOT authority, County projects could be included into the program depending on what rules are established for any such future program.  

RECOMMENDATION
		This report is informational.
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