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THIS INDENTURE, hereinafter called "AGREEMENT," made and entered into by and between MILWAUKEE COUNTY, through its DEPARTMENT OF ADMINISTRATIVE SERVICES – FACILITIES MANAGEMENT DIVISION, hereinafter called the "COUNTY" and INTERSTATE PARKING COMPANY LLC, hereinafter called the "LESSEE".

WITNESSETH:
 
WHEREAS, the LESSEE is desirous of leasing for parking purposes, certain lands at 601 West State Street, Milwaukee WI at the said location as outlined on Exhibit "A" attached hereto and incorporated herein.

NOW, THEREFORE, in consideration of the terms and provisions contained herein and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged by the parties hereto, it is agreed as follows:

PROVISIONS:

ARTICLE I
GRANT HABENDUM AND DEFINITIONS

Section 101:  Grant Clause and Habendum

(a)	The COUNTY hereby grants to the LESSEE and the LESSEE hereby receives from the COUNTY for the term of this AGREEMENT and according to the terms hereof, the area described in Exhibit "A" attached hereto and incorporated herein.

(b)	The grant herein shall not include subsurface land rights and COUNTY reserves the right to use said land and the space above and below it for any purpose not inconsistent with the grant herein or with the construction, maintenance or repair of the PROPERTY.

(c)	The LESSEE under the grant herein shall lease the premises subject to the easements of record, if any.

Section 102:  Definitions

(a)	The term PROPERTY as used herein means the land described in Section 101 of this AGREEMENT, subject to the limitations contained therein.

(b)	The term EQUIPMENT as used herein means those items installed or upgraded by LESSEE including any canopies, underground and above ground conduit, protection devices, signage, surface parking pavement, lighting and pedestal-mounted pay station kiosks, pursuant to this AGREEMENT.  Any of the aforementioned EQUIPMENT existing on the PROPERTY prior to the date of this AGREEMENT, or installed by anyone other than LESSEE during the term, are specifically exempted from the term EQUIPMENT as used throughout this AGREEMENT.

(c)	The term GROSS REVENUE as used herein means LESSEE’s total revenue collections from the PROPERTY under this AGREEMENT less related credit card processing fees and sales tax.

(d)	The term LEASE YEAR as used herein means each 12 month period from July 1st through June 30th.

(e)	The term NON-SPORTS event as used herein means any event not directly related to the Milwaukee Bucks National Basketball Association Franchise, the University of Marquette Men’s Basketball Team, and the Milwaukee Wave Professional Indoor Soccer Team.


ARTICLE II
GENERAL

Section 201:  Term

The term of this AGREEMENT shall be for a period of three (3) years commencing on the date agreed upon in Section 202 hereof (“INITIAL TERM”).  If this AGREEMENT has not been otherwise terminated prior to the expiration of this three -year term, COUNTY and LESSEE may mutually agree to extend this AGREEMENT for an additional 12-month period (“EXTENSION”).  COUNTY and LESSEE may mutually agree to up to two EXTENSIONS after the conclusion of the INITIAL TERM.  If the LESSEE holds over after the expiration of the INITIAL TERM or any mutually agreeable EXTENSION, the holdover shall be regarded as creating a month-to-month tenancy upon the same terms, covenants and conditions as are contained in the AGREEMENT and as are applicable during the portion of the term thereof immediately prior to the holdover.

Section 202:  Covenant for rent for use of land

During the INITIAL TERM the LESSEE agrees to pay annual rental in the sum of Three Hundred Thousand and N0/100 Dollars ($300,000.00) payable in advance in monthly installments, in the amounts as set forth in Exhibit “B” (the “BASE RENT”) to the COUNTY on or before the 10th day of June, 2013, and on the 10th day of each and every month during the INITIAL TERM.  During any mutually agreeable EXTENSION of this AGREEMENT, the LESSEE agrees to pay BASE RENT in the sum of Three Hundred Five Thousand 00/100 Dollars ($305,000.00) payable in advance in monthly installments, in amounts as set forth in Exhibit “B” before the 10th day of each and every month during the EXTENSION.

In addition to the BASE RENT, LESSEE shall pay additional annual rent in the amount of 10% of GROSS REVENUE in excess of $350,000 per LEASE YEAR (the “PERCENTAGE RENT”).  Such PERCENTAGE RENT shall be paid within 30 days of the end of each LEASE YEAR.

Payment(s) shall be mailed to:

Milwaukee County Facilities Management
Milwaukee County Courthouse - Room G1
901 North 9th Street
Milwaukee WI 53233

Section 203:  Right of Entry

The COUNTY shall have the right to enter the PROPERTY or any improvements erected thereon during the term of this AGREEMENT for purposes of inspection or construction, for maintenance or repair, or for any other matters reasonably related to the terms of this AGREEMENT.

Section 204:  Maintenance

The LESSEE shall conduct its operations as necessary to facilitate the COUNTY in maintaining the COUNTY’s facilities in, on or under the PROPERTY.

The COUNTY shall provide 30-days’ notice to LESSEE explaining the extent and the nature of repairs, along with a proposed time schedule, in order that the area designated for repair or maintenance is vacated during the actual operations.  Normal and routine maintenance to be performed by COUNTY shall be scheduled in consultation with LESSEE so as not to unreasonably disrupt LESSEE's use of the PROPERTY.

In an emergency, no advance notice will be given and COUNTY will conduct maintenance procedures at once without any prior notice.  Rent shall abate on a per stall per day basis for the areas vacated under this section.  The per stall rental rate shall be the rental rate for the area leased at the time of vacation divided by the stalls existing at the time of vacation.

ARTICLE III
RESTRICTIONS

Section 301:  Restrictions and Controls on Use

(a)	The LESSEE will not, in any manner during the term of this AGREEMENT, sublease, assign, transfer (including a transfer of voting control of the LESSEE), convey or encumber any of the leasehold rights received herein from the COUNTY nor any of the EQUIPMENT constructed within the PROPERTY without prior written approval of the COUNTY.

(b)	The LESSEE will not store or use on the PROPERTY any materials or supplies deemed by the COUNTY to be a potential fire or other hazard, except gasoline and other automotive fuels and products contained within user automobiles.

(c)	The operation and maintenance of the PROPERTY will be subject to reasonable regulation by the COUNTY to protect against fire or other hazards of any nature impairing the use, safety, or appearance of the PROPERTY.

(d)	The occupancy and use of the PROPERTY shall not be such as will permit objectionable smoke, fumes, steam, vapors, or odors.

(e)	Advertising signs, displays, lighting, control and directional lights or devices will be subject to prior written approval of the COUNTY, and shall in all respects conform to federal, state, and local requirements: reserving to the COUNTY the right to restrict number, size, location and design.  The EQUIPMENT installations pursuant to this Section 301 (e) are included in Exhibit “C.”  Upon expiration of the INITIAL TERM of this AGREEMENT, or prior termination either by mutual agreement or pursuant to the provisions hereof, LESSEE shall provide COUNTY with copies of receipts directly related to the actual costs of the EQUIPMENT included in Exhibit “C.”  

(f)	The PROPERTY shall be used exclusively for the parking of operable passenger vehicles (including vans, and light trucks) and at no time shall semi-trucks or trailers be parked thereon.  Any change in the authorized use of the PROPERTY is subject to prior written approval by the COUNTY.  Commercial or retail uses of any kind, and servicing motor vehicles, are prohibited.

(g)	At no time shall any vehicle be used as living or sleeping quarters while parked on the PROPERTY.

(h)	LESSEE will grandfather, for a period of twelve (12) months, from the beginning of the AGREEMENT, all current monthly contract holders at the current established rate of $80.00 per month including sales tax.  Contract rates for newly established customers at the inception of this AGREEMENT may be established by LESSEE.  Reasonable daily and special event rates shall be established by LESSEE.

ARTICLE IV
IMPROVEMENTS

Section 401:  Improvements

(a)	LESSEE shall not make any improvements in, on or upon the PROPERTY, and no alterations shall be made in, on, or upon the PROPERTY without prior written approval of the COUNTY under penalty of forfeiture of this AGREEMENT and payment of damages.  Requests by LESSEE to develop, improve or alter the PROPERTY shall be in writing and accompanied by detailed plans and specifications, covering proposed development, improvement or alteration.  Upon written approval by the COUNTY of all plans and specifications for any improvement or alteration, construction by LESSEE shall be in accordance with such approved plans and specifications.  The initial approved EQUIPMENT, pursuant to this Section 401 are included as Exhibit “C”.

(b)	Any improvements by LESSEE approved in writing by the COUNTY shall be constructed at no cost to the COUNTY and be completed within six (6) months of having received COUNTY’s approval.  LESSEE shall be responsible for the regular maintenance and repair of said improvements, which shall become the property of the COUNTY upon termination of this AGREEMENT at no cost to COUNTY, subject to the requirements of Section 503 of this Agreement.

(c)	The LESSEE shall make application, secure and pay for all permits, licenses or other authorizations required by authority of federal, state or local laws, ordinances, codes and other regulatory measures in connection with the conduct of the operation of parking lots and the LESSEE shall pay all fees, taxes and charges assessed under federal, state and local laws or ordinances insofar as they are applicable, including real estate taxes, if any.

(d)	COUNTY shall preserve, protect and maintain during the term of this AGREEMENT all existing appurtenances to the PROPERTY, such as downspouts, cleanout pipes, storm sewers, manholes, sewer laterals and all existing utility facilities from damage due to the use of the parking lot.  LESSEE shall monitor any storm sewers on or immediately adjacent to the PROPERTY for potential blockages, and shall notify the COUNTY immediately if any storm sewer is completely or substantially blocked.

(e)	LESSEE shall in all respects conform to the federal requirements, the state and COUNTY laws and ordinances and to the ordinances and regulations of the City of Milwaukee governing the operation and maintenance, subject to Section 501 of this AGREEMENT, of public parking lots.  If a parking attendant building is desired it shall be constructed of non-combustible materials.

(f)	LESSEE shall, at its expense, fill all potholes, if any, and complete the crack filling and seal coating of the lot no later than two hundred seventy (270) days after the inception of the lease.  If these improvements are not completed by above deadline the COUNTY may, at its option, either make the improvements and bill LESSEE the costs thereof or terminate this AGREEMENT.  The LESSEE shall inform the COUNTY when the crack filling and seal coating is to begin.  The COUNTY will inspect the work as it proceeds to insure compliance with the following specifications:

The LESSEE shall, at its expense, furnish materials, labor and equipment for crack sealing and seal coating the parking area.

MATERIAL:

1.	Material for filling cracks shall be hot poured crack sealer CRAFCO #211 or equivalent.

2.	The seal coat material shall be a coal tar-free product for coating bituminous pavements and shall meet the requirements of Federal Specification R-P-355d, dated April 16, 1965.

SEALING OF BITUMINOUS PAVEMENT:

Surface preparation shall include the burning off and scraping of all oil and grease spillage, sealing of treated spillage areas with a solution of one part isopropyl alcohol and one part shellac, painting over the original (not existing) yellow lines with black paint, cleaning out cracks larger than 1/8" by air blasting and then filled with hot pour joint sealant, and cleaning the entire surface with a power broom and high velocity blower.

The coal tar-free product shall be applied in two (2) coats with a minimum coverage of two (2) gallons per 100 square feet total.  Silica sand shall be added to the first coat at the rate of four (4) to six (6) pounds per gallon of sealer.  The material shall be applied by squeegee, brush or by approved mechanical methods.

(g)	As to the EQUIPMENT, LESSEE shall, at its expense, comply with any applicable requirements of the American with Disabilities Act of 1990, and any subsequent revisions thereto, to protect the civil rights of the disabled.  Any compliance requirements under this sub-section (g) applicable to the PROPERTY, other than the EQUIPMENT, shall be the sole responsibility and at the sole cost of COUNTY.

ARTICLE V
MAINTENANCE AND REPAIR

Section 501:  Maintenance

(a)	LESSEE shall at all times keep or cause to be kept in good repair, including removal of graffiti, any EQUIPMENT constructed on the PROPERTY.  Whenever, in the judgment of the COUNTY, such repairs have not been made and it is necessary to effect the same, the COUNTY shall notify the LESSEE in writing, setting forth the nature of the repairs that are required.  If the nature of the repairs so set forth is of an emergency nature, the LESSEE shall immediately undertake to make such repairs and complete the same in a time and manner satisfactory to the COUNTY.  In non-emergency cases, the LESSEE shall, within thirty (30) days of receipt of the notice from the COUNTY take the remedial action required.  If a condition regarding the EQUIPMENT arises which, in the judgment of the COUNTY, constitutes an immediate and serious threat to the safety of the public and the LESSEE, having been notified, shall have failed or been unable to remedy the same within a time, which, in the judgment of the COUNTY is reasonable, then, and in that event, the COUNTY shall, without the consent of the LESSEE, have the right to enter in and upon the PROPERTY and, at LESSEE’s expense, make such repairs as it deems necessary, and all expenses and costs of making such repairs shall constitute charges due to the COUNTY by LESSEE which shall be due immediately upon demand.

(b)	The LESSEE shall at no expense to the COUNTY keep and maintain the PROPERTY reasonably free from pot-holes, surface cracks and irregularities (sink holes and other sub-surface irregularities and conditions excluded), rubbish, paper, cans, trash and debris and inflammable materials of every description and at all times in an orderly, clean, safe and sanitary condition consistent with the condition of other downtown Milwaukee automated surface parking lots.  A high standard of cleanliness, aesthetic and pleasing appearance consistent with the location will be required.  LESSEE shall, at its own expense, mow and maintain grassed areas, including abutting street right-of-way and during the winter months the LESSEE shall at its own expense perform snow plowing and ice control on the PROPERTY and abutting sidewalks.

Section 502:  Changes

(a)	It is expressly provided and agreed by the parties hereto that should the COUNTY determine at its sole discretion that it is necessary to construct improvements, remove any existing improvements, reconstruct or extensively modify existing improvements, or require any portion of the PROPERTY for any other transportation or public use, including but not limited to selling the PROPERTY, the COUNTY may partially or completely terminate this AGREEMENT, without recourse to COUNTY upon 30-days written notice to LESSEE.  In the event of such modification or termination, the provisions of Section 503 herein shall apply, unless otherwise modified in writing by the parties.

(b)	In the event of any such change or addition that results in a decrease or increase in usable property under the terms of this AGREEMENT, the COUNTY will modify, as required, the area leased and the contract rental shall be adjusted on a per-stall basis.  The per-stall rental rate shall be the contract rental for the PROPERTY divided by the number of parking stalls existing at the time of change.  The contract rental shall increase or decrease by the per stall rental rate.  The PROPERTY relinquished by the LESSEE due to a decrease in the leased area or any increase in the leased area will continue to vest in the COUNTY.

(c)	If: 

(i) any law, or amendment of an existing law, comes into force, whether federal, state, county or municipal (including, without limitation, new tax legislation); or

(ii) there exists any restrictive condition (including, without limitation, gasoline rationing, gasoline shortages, construction, road work, parking reduction regulations, price control or air quality regulations); or

(iii) LESSEE or COUNTY fails to obtain or renew the special use permit as referenced in Section 812; or

(iv) any of the following events occur: 

· Milwaukee Bucks cease to play NBA basketball or play less than 41 home games per season at the BMO Harris Bradley Center; or
· Marquette University men’s basketball ceases to play or play less than 15 home games per season; or
· US Cellular Arena and BMO Harris Bradley Center hosts less than 36 NON-SPORTS event days; or
· There is a City of Milwaukee and/or Milwaukee County and/or State of Wisconsin government shut down and/or increase in the current number of mandatory furlough days; or
· The parking ramp at 6th and Wells Streets reopens for public parking with more than 100 parking space available for public use, and LESSEE has no operational, management or ownership interest in the ramp

Which in the reasonable opinion of the LESSEE, substantially hinders the LESSEE from carrying on its business at the PROPERTY and reduces the GROSS REVENUE of the LESSEE’s parking operation at the PROPERTY during the consecutive three (3) month period immediately following the date of the event listed above to less than an amount equal to (i) the total rent payments payable to COUNTY by LESSEE during the consecutive three (3) month period immediately preceding the date of the event listed above, plus (ii) twenty percent (20%) of the amount in item (i); or increases LESSEE’s expenses at the PROPERTY by more than ten percent (10%) during the consecutive three (3) month period immediately following the date of the event listed above, then the LESSEE may, by written notice to the COUNTY, request that the rent payable under this AGREEMENT be abated in an equitable manner by agreement between the parties.  In the event the COUNTY and the LESSEE do not reach such agreement within 30 days of such notice, LESSEE may terminate this AGREEMENT upon a further 30 days written notice to the COUNTY.  If the LESSEE does not so terminate, this AGREEMENT will continue in full force and effect.

Section 503:  Retention of EQUIPMENT

Upon expiration of the term of this AGREEMENT, or prior termination either by mutual agreement or pursuant to the provisions hereof, all EQUIPMENT on the PROPERTY will become the property of the COUNTY, subject to the right of the COUNTY to require the LESSEE to remove part or all of the EQUIPMENT above the parking lot paving at no cost to the COUNTY.  Notwithstanding anything to the contrary and excepting AGREEMENT termination resultant from LESSEE violation of AGREEMENT terms, if the agreement is terminated for any reason prior to the end of the INITIAL TERM, COUNTY shall reimburse LESSEE for the non-depreciated portion of the cost of LESSEE’s EQUIPMENT included in Exhibit “C” based on a 3-year straight-line depreciation methodology, as agreed to by the LESSEE and COUNTY, with a base amount of not more than $70,000 of actual costs, unless otherwise agreed to by LESSEE at LESSEE’s sole discretion.  Reimbursement from COUNTY to LESSEE for the non-depreciated amount of the LESSEE’s EQUIPMENT included in Exhibit “C” shall be for the actual costs, of which, the COUNTY shall only be responsible for the non-depreciated amount.

ARTICLE VI
INDEMNIFICATION AND INSURANCE

Section 601:  Indemnification

(a) The parties to this Agreement agree to indemnify, defend and hold harmless the other party and their elected officials, officers, employees, members and agents, against any and all liability, losses, charges, fines, costs or expenses including attorney’s fees to the extent such damages including suits at law or in equity are caused by or resulting from any wrongful, intentional or negligent acts or omissions of the indemnifying party or any of the officers, employees, agents or representatives of the indemnifying party which may result in any person, persons or organization suffering bodily injury, personal injury, death or property loss or damage, employment practices, civil rights or environmental liability and impairments arising out of this Agreement.  COUNTY’s liability shall be limited by Wisconsin State Statutes §§345.03(3) for automobile and §§893.80(3) for general liability.	

(b) COUNTY will indemnify and hold LESSEE harmless from and against any costs (including reasonable legal costs) arising in connection with the existence of Hazardous Substances (defined below) in or about the PROPERTY (whether or not such materials or substances were Hazardous Substances at the time they were brought upon the PROPERTY), except to the extent that such Hazardous Substances are brought upon the PROPERTY by LESSEE.  For the purposes of this AGREEMENT "Hazardous Substances" include any substance considered hazardous or toxic under any law or regulation now or hereafter brought into force by any governmental authority having jurisdiction over the COUNTY, the LESSEE or the PROPERTY.  This indemnity will survive the expiration or other termination of this AGREEMENT.

The provisions of this Section shall survive the expiration, termination or early cancellation of this AGREEMENT.

Section 602:  Reimbursement in Respect of Certain Litigation

(a)	The LESSEE shall pay all costs and expenses which may be incurred by, and any monies due under any judgment or decree rendered against, the COUNTY from time to time (1) in defending any suit or proceeding brought against the COUNTY for the violation by the LESSEE, while this AGREEMENT is in effect, of any present or future law or ordinance applicable to the PROPERTY, or (2) in defending any action or suit for damages because of any failure, neglect or default on the part of the LESSEE (except such failure or default as may be due to conditions as to which the LESSEE can exercise no effective control) in respect of any obligation, agreement, or undertaking required by this AGREEMENT to be performed or observed by the LESSEE.

(b)	The LESSEE shall also pay all costs and expenses which may be incurred by the COUNTY, in successfully enforcing compliance with the provisions of this AGREEMENT by the LESSEE, as well as any monies due under any judgment or decree rendered in favor of the COUNTY in connection therewith.  If the COUNTY shall be made a party to any litigation with respect to any matter growing out of this AGREEMENT as to which the LESSEE is solely at fault, the LESSEE shall pay all judgments, decrees and costs, or expenses incurred by or imposed on the COUNTY in connection therewith.  Any such costs, expenses, judgments and decrees shall, if paid by the COUNTY, be treated as amounts payable by the LESSEE to the COUNTY with interest thereon at the rate of twelve percent (12%) per annum from date the same is paid by the COUNTY to the date of payment thereof by the LESSEE.  The COUNTY shall promptly notify the LESSEE in writing of the date of payment and the amount of any such cost, expenses, judgments and decrees so paid by it.

Section 603:  Insurance

LESSEE agrees to evidence and maintain proof of financial responsibility to cover costs as may arise from claims of tort, statutes and benefits under Workers’ Compensation laws and/or vicarious liability arising from employees.  Such evidence shall include insurance coverage for Workers’ Compensation claims as required by the State of Wisconsin, including Employer’s Liability and insurance covering General, Garage Keepers Legal, and Automobile Liability coverage in the following minimum amounts.

	Type of Coverage				Minimum Limits

	Wisconsin Workers’ Compensation		Statutory
	or Proof of All State Coverage

	Employer’s Liability				$100,000/$500,000/$100,000

	Commercial or Comprehensive
	General Liability

		Bodily Injury & Property		$1,000,000 Per Occurrence
		Damage (Incl. Personal Injury,	$2,000,000 General Aggregate
		Fire Legal & Contractual &
		Products/Completed Ops

		Automobile Liability

		Bodily Injury & Property Damage	$1,000,000 Per Accident
		All Autos-Owned, non-owned
		and/or hired
		Uninsured Motorists			Per Wisconsin Requirements

	Comprehensive Crime Coverage		$100,000 Per Accident

To include fidelity, theft, money and securities, inside and outside to protect the COUNTY’s interest in loss of funds by embezzlement, theft, fire, etc.

MILWAUKEE COUNTY, as its interests may appear, shall be named as additional insured for General, Automobile, and be afforded a thirty (30) day written notice of cancellation or non-renewal.  Disclosure must be made of any non-standard or restrictive additional insured endorsement, and any use of non-standard or restrictive additional insured endorsement will not be acceptable.  A certificate indicating the above coverages shall be submitted for review and approval by the COUNTY for the duration of this AGREEMENT.

Coverages shall be placed with an insurance company approved by the State of Wisconsin and rated “A” per Best’s Key Rating Guide.  Additional information as to policy form, retroactive date, discovery provisions and applicable retentions, shall be submitted to COUNTY, if requested, to obtain approval of insurance requirements.  Any deviations, including use of purchasing groups, risk retention groups, etc., or requests for waiver from the above requirements shall be submitted in writing to the COUNTY for approval prior to the commencement of activities under this AGREEMENT.  No tenancy shall be deemed to exist until the certificate of insurance is filed with the COUNTY.

The insurance requirements contained within this AGREEMENT are subject to periodic review and adjustment by the County Risk Manager.

The LESSEE’s Wisconsin Workers’ Compensation insurance policy shall include a waiver of subrogation clause waiving all claims for recovery from the COUNTY by the LESSEE, the LESSEE’s employees, the LESSEE’s independent contractors, and the LESSEE’s insurers for any and all liability claims covered by the LESSEE’s Workers’ Compensation insurance policy. 

Section 604:  Noncancellation Clause

All insurance agreements shall provide that they may not be canceled or terminated until at least thirty (30) days written prior notice shall have been given to the COUNTY stating the date and time that such insurance agreements are to be canceled or terminated.  In the event the LESSEE shall fail to maintain the insurance coverage required by Section 603, the AGREEMENT shall automatically terminate at COUNTY's option as of the date that such insurance is no longer in force and effect.

Section 605:  Insurance Does Not Waive Lessee's Obligations

No acceptance or approval by the COUNTY of any insurance agreement or agreements shall relieve or release or be construed to relieve or release the LESSEE from any liability, duty or obligation assumed or imposed upon it by the provisions of the AGREEMENT.
	
ARTICLE VII
RIGHTS, REMEDIES and PROCEDURES
IN THE EVENT OF BREACH

Section 701:  Default in Rent

(a)	A failure of the LESSEE TO PAY ANY MONTHLY RENTAL ON OR BEFORE the due date shall constitute a default.

(b)	At any time after a default in payment as provided in subsection (a), the COUNTY may at its option terminate the AGREEMENT.  The COUNTY shall give written notice of the default, and the LESSEE shall have ten (10) days in which to pay the rent due.  In the event of termination, this AGREEMENT shall expire as fully and completely as if that date were the date herein expressly fixed for the expiration of the term; and the LESSEE shall thereupon quit and surrender to the COUNTY the PROPERTY and any improvements.

Section 702:  Other Breaches

A failure on the part of any party to this AGREEMENT to observe or perform any of the other terms, covenants or conditions for which provision is not otherwise made in this AGREEMENT or in Sections 701, 702, and 703 of this AGREEMENT, which failure persists after the expiration of thirty (30) days from the date of written notice to such party setting forth such failure (or such longer period as shall be reasonably necessary to correct the failure in question, including without limitation delays resulting from causes not due to the fault or neglect of such party) shall entitle the other party to pursue such actions and proceedings as may be necessary to compel specific performance and payment of all damages and reasonable expenses and costs and/or to terminate this agreement.

Section 703:  Subsequent Defaults

Upon the occurrence of each default, the LESSEE and the COUNTY shall have the rights and remedies they are entitled to under the preceding Sections.

Section 704:  Obligations and Rights and Remedies Cumulative

(a)	The respective obligations of the LESSEE and COUNTY pursuant to this AGREEMENT shall be cumulative, and the reference to any such obligation shall not be construed as a limitation on any other obligation.

(b)	The respective rights and remedies of the LESSEE and the COUNTY, whether provided by this AGREEMENT or by law, shall be cumulative, and the exercise of any one or more of such rights or remedies shall not preclude the exercise at the same or at different times, or any other such rights or remedies for the same default, or for the same failure of the LESSEE to perform or observe the covenants contained in this AGREEMENT.

Section 705:  Nonaction in Respect of Failure or Defaults not to Constitute Waiver

Any failure by the LESSEE or the COUNTY to take any action with respect to any failure of the COUNTY or LESSEE, respectively, to perform or observe any of the covenants contained in this AGREEMENT or with respect to any default on the part of the LESSEE or COUNTY hereunder (whether before or after any suit or judgment has been filed or obtained against the LESSEE by the COUNTY or against the COUNTY by the LESSEE in connection therewith) shall not be construed to be a waiver of such failure or default in respect of the provision of this AGREEMENT involved or any other part of this AGREEMENT or of this AGREEMENT as an entirety.

Section 706:  Bond - Letter of Credit

LESSEE shall secure or cause to be secured, for the five (5) year lease term a bond or letter of credit in the amount of $25,000.00 covering the faithful performance of the AGREEMENT and the payment of all obligations arising thereunder with sureties authorized to transact business in the State of Wisconsin.  This provision is in addition to and shall not affect other remedies and provisions of Sections 701, 702, 703, 704 and 705.
The LESSEE shall deliver the required bond or letter of credit to the COUNTY on or before receipt of an approved executed lease agreement.  No tenancy shall be deemed to exist until the required bond or letter of credit is received by the COUNTY.

ARTICLE VIII
MISCELLANEOUS PROVISIONS

Section 801:  Modifications or Amendments

This AGREEMENT may be amended only by written document duly executed by the parties hereto, evidencing the mutual agreement of the parties hereto.

Section 802:  Approvals and Notices

(a)	This AGREEMENT is subject to the approval of the County Board of Supervisors.

(b)	Whenever, under this AGREEMENT, approvals, authorizations, determinations, satisfactions, notices or waivers are authorized or required, such shall be effective and valid only when given in writing, signed by a duly authorized representative of the LESSEE or COUNTY and delivered to the principal office of the party to whom it is directed.

(c)	Any such notice or demand shall be deemed to have been given at the time it shall have been deposited in the United States mail, postpaid and registered or certified.

Section 803:  Audit

Pursuant to Milwaukee County ordinance section 56.30(6)(e), LESSEE shall allow the COUNTY or any other party the COUNTY may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by LESSEE, including but not limited to, handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this AGREEMENT, all at no cost to the COUNTY.  Any subcontracting by LESSEE in performing the duties described under this AGREEMENT shall subject the subcontractor or associates to the same audit terms and conditions as LESSEE.  The LESSEE (or any subcontractor) shall maintain and make available to the COUNTY the aforementioned audit information for no less than three (3) years after the conclusion of this AGREEMENT.

Section 804:  Delinquent Payments

(a)	Interest.  Unless waived by the County Board of Supervisors, LESSEE shall be responsible for payment of interest on amounts not remitted in accordance with the terms of this AGREEMENT with COUNTY.  The rate of interest shall be the statutory rate in effect for delinquent County property taxes (presently 1% per month or fraction of a month) as described in Subsection 74.47(1). Wis. Stats.  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.

(b)	Penalty.  In addition to the interest described above, LESSEE may be responsible for payment of penalty on amounts not remitted in accordance with the terms of this AGREEMENT with COUNTY, as may be determined by the administrator of this AGREEMENT, or designee.  Said penalty shall be the statutory rate in effect for delinquent County property taxes (presently .5% per month, or fraction of a month) as described in the COUNTY Ordinance Subsection 6.06(1) and Subsection 74.47(2). Wis. Stats.  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.

(c)	Audit Results.  If, as a result of any audit carried out by the COUNTY as permitted herein, additional amounts are disclosed to be due and owing to COUNTY, interest and penalty shall be calculated thereon in accordance with the above method.  LESSEE shall remit to COUNTY any additional amounts identified due and owing for the audit including interest and penalty thereon within thirty (30) days following receipt of the audit report by COUNTY.

(d)	Nonexclusivity.  This provision permitting collection of interest and penalty by COUNTY on delinquent payments is not to be considered the COUNTY'S exclusive remedy for LESSEE’s default or breach with respect to delinquent payment.  The exercise of this remedy is not a waiver by COUNTY of any other remedy permitted under the AGREEMENT, including but not limited to termination of this AGREEMENT.

Section 805:  How Agreement Affected by Provisions Being Held Invalid

If any provision of this AGREEMENT is held invalid, the remainder shall not be affected thereby if such remainder would then continue to conform to the requirements of applicable State or Federal laws, rules and regulations.

Section 806:  Independent Contractor

The COUNTY and LESSEE agree that, as independent and separate entities, each shall maintain a staff, management, and fiscal structure independent of the other.  This AGREEMENT does not make or appoint, and nothing contained in this AGREEMENT shall be construed to appoint, either Party as an agent of the other, or to create a partnership or joint venture between the Parties.  Neither Party shall act or represent itself as an agent of the other, and shall not bind or obligate the other in any manner.

Section 807:  Execution of Multiple Originals

For the convenience of the parties, this AGREEMENT was executed in multiple originals, each of which and any one of which may be introduced in evidence or used for any other purpose.

Section 808:  Nondiscrimination

During the performance of this AGREEMENT, the LESSEE, for itself, its successors in interest and assignees, as a part of the consideration hereof does hereby covenant and agree as a covenant running with the land that:
 
Section 809:  Code of Ethics

No person may offer or give to any County elected official or employee, directly or indirectly, and no County elected official or employee may solicit or accept from any person, directly or indirectly, anything of value if it could reasonably be expected to influence the local public official's vote, official actions or judgment, or could reasonably be considered as a reward for any official action or inaction on the part of the local public official.  This Section does not prohibit an elected official or employee from engaging in outside employment.	

Section 810:	Disadvantaged/Small Business Enterprise

LESSEE shall use reasonable efforts to cause its contractors to establish Disadvantaged Business Enterprise (DBE) participation goals, consistent with the COUNTY’s DBE goals of 25% for construction and 17% for professional services, for the planning, development and construction of improvements and to use good faith efforts to achieve these goals.

Section 811:  Affirmative Action Program

LESSEE agrees that it will strive to implement the principles of equal employment opportunity through an effective affirmative action program, which shall have as its objective to increase the utilization of women, minorities and handicapped persons and other protected groups, at all levels of employment in all divisions of the seller's work force, where these groups may have been previously under-utilized and under-represented.  LESSEE also agrees that in the event of any dispute as to compliance with the aforestated requirements, it shall be its responsibility to show that it has met all such requirements.

Section 812:  Special Use Permit

This AGREEMENT is contingent upon LESSEE obtaining from the City of Milwaukee the necessary special use permit for use and occupancy of the PROPERTY as a commercial surface parking lot on or before June 1, 2013.  Failure to obtain the permit as set forth herein shall make this AGREEMENT null and void.

The said parties have hereunto set their hands and seals this ______ day of _____________, 20__.



MILWAUKEE COUNTY, LESSOR


By: ___________________________                           
Don Tyler
Director, Department of Administrative Services


INTERSTATE PARKING COMPANY LLC LESSEE 
	By:  Towne Parking, LLC, Managing Member


By: ___________________________________
Thomas G. Bernacchi, Vice President






Approved as to form and independent status:	Reviewed by:


By: _________________________________________  		Date: _____________	
	Risk Management


By: _________________________________________		Date: _____________
Corporation Counsel					


Approved with regards to County Ordinance Chapter 42:


By: _________________________________________		Date: _____________
Community Business Development Partners
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PROPERTY DESCRIPTION

Exhibit “B”

MONTHLY RENT SCHEDULE
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Exhibit “C”
EQUIPMENT




Amortization schedule is included on following page.

1
image3.emf
Initial Approved Equipment:

1 - Canopy

2 - Underground/above ground conduit

3 - Protection Devices

4 - Signage

5 - Lighting

6 - Pedestal-mounted pay station kiosks

7 - Surface parking pavement crack-sealing


Microsoft_Excel_Worksheet1.xlsx
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		Initial Approved Equipment:

		1		-		Canopy

		2		-		Underground/above ground conduit

		3		-		Protection Devices

		4		-		Signage

		5		-		Lighting

		6		-		Pedestal-mounted pay station kiosks

		7		-		Surface parking pavement crack-sealing
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Capital Summary Total


2 Pay Digital Payment Technologies Kiosks 20,000         


Pay station installation 3,500           


Signage 3,500           


Lighting 20,000         


Canopy 7,500           


Initial Crack Repair - Sealant 11,000         


Contingency 4,500           


Total Capital Expenditure 70,000         
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Month Year 1 - 3 Year 4 & 5

June 12,500 $         12,916.67 $   

July 12,500 $         12,916.67 $   

August 17,000 $         17,416.67 $   

September 17,000 $         17,416.67 $   

October 18,000 $         18,416.67 $   

November 43,000 $         43,416.67 $   

December 43,000 $         43,416.67 $   

January 43,000 $         43,416.67 $   

February 43,000 $         43,416.67 $   

March 17,000 $         17,416.67 $   

April 17,000 $         17,416.67 $   

May 17,000 $         17,416.67 $   

Total Rent 300,000 $       305,000 $      


