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COUNTY OF MILWAUKEE


DATE:	February 19, 2013	

TO:	Supervisor Mark Borkowski, Chairman, Committee on Judiciary, Safety and General Services
	
FROM:	Dr. Brian Peterson, Medical Examiner
	Kimberly R. Walker, Corporation Counsel
	Mark A. Grady, Deputy Corporation Counsel

SUBJECT:	File No. 12-860; Medical Examiner policy

The resolution in this file requested that our two offices provide a recommendation on how suggested policy changes in the Medical Examiner’s office could be codified into ordinances.  The following is our response.

Chapter 979, Wis. Stats., sets forth the responsibilities of the Medical Examiner (ME).  Among other things, the ME “may” order an autopsy when deemed appropriate.  In some circumstances, an autopsy is required, for example, when a person in the custody of the State Department of Corrections dies in a correctional facility.  See §979.025, Stats.  In most circumstances, the ME has the discretion to determine when to conduct an autopsy.  Consequently, it is not appropriate for a County Board of Supervisors to attempt to place requirements on the ME that conflict with the discretion given to the ME by statute.  We also believe that it is inappropriate to attempt to dictate how the ME exercises his professional judgment concerning how to perform an autopsy by dictating, for example, what tests to run, what environmental factors to consider, etc.  

Nevertheless, we believe many of the policies suggested in the resolution would not limit the ME’s discretion inappropriately.  The following language is suggested as a possible ordinance for the Board’s consideration:

_____________________________________________________


Chapter ___  Medical Examiner

(1) The Medical Examiner has the discretion under state statute, with certain exceptions, to determine whether to conduct an autopsy.  In making the determination whether to conduct an autopsy or, after deciding to conduct an autopsy, when making the determination of the cause and manner of death, the Medical Examiner shall utilize all information of whatever kind that a reasonable Medical Examiner would utilize under the same or similar circumstances.  

(2) (a)  	In order to fulfill the responsibility set forth in paragraph (1), the Medical Examiner shall request any and all reports available from known or involved agencies or persons, including any and all relevant and available video or audio recordings.  

(b)  The Medical Examiner shall maintain a written record of all such requests and any responses to such requests.  

(3) The Medical Examiner shall review and approve all death certificates signed by assistant medical examiners in cases where the autopsy was performed following the death of an individual in the custody of any governmental entity or agency.

(4) The Medical Examiner shall maintain written policies setting forth the obligations of members of his office to fulfill the terms of this ordinance.
___________________________________________

One of the policies suggested by the resolution is that a final autopsy report not be issued until all documentation referenced above has been received.   The ME agrees that it is generally appropriate to receive as much information as possible before issuing an autopsy report.  However, this suggestion is not always practical.  For example, in the recent Sikh temple shooting, records have been requested from the FBI.  However, an FBI report has not been received and may not be received for some time.  Nevertheless, there is no reason to postpone the issuance of an autopsy report in these cases until such a report is received.  Therefore, the suggested policy is not appropriate as a rule.


