DRAFT

ATTACHMENT A

DEVELOPMENT AND MANAGEMENT AGREEMENT
BETWEEN

MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE

AND

FRIENDS OF HALES CORNERS PARK & POOL


This Development and Management Agreement (this “Agreement”) is made and entered into effective _____________, 2014 (the “Effective Date”), by and between the MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE (the “County”), 9480 Watertown Plank Rd., Wauwatosa, WI 53226, and the FRIENDS OF HALES CORNERS PARK & POOL (the “Friends”), 4811 S. 121st St., Hales Corners, WI 53130, as represented by: Donald Schwartz, (414) 529-4821.  Referenced together, the County and the Friends are the parties (the “Parties”) to this Agreement.

WITNESSETH:


WHEREAS, the Friends are a 501(c)(3) organization dedicated to supporting and enhancing Hales Corners Park, 5675 S. New Berlin Rd., Hales Corners, WI 53130 (the “Park”); and

WHEREAS, the Friends wish to construct, maintain and manage an outdoor ice skating center in the Park and a year-round shelter in the Park; and
WHEREAS, the Friends wish to name the outdoor ice skating center the Alyson Dudek International Ice Center and the Friends wish to name the year-round shelter the Holz Family Shelter; and
WHEREAS, the County wishes to support the Friends in the construction, naming and subsequent operation of the rink and the shelter; and
WHEREAS, the Milwaukee County Board of Supervisors, by virtue of adopting Resolution ______ on ___________, 2014, has authorized the Director of the Department of Parks, Recreation and Culture to enter into this agreement with the Friends for and on behalf of Milwaukee County.

NOW THEREFORE, the Parties do herewith, in consideration of mutual promises and other good and valuable consideration, agree as follows:

1. Permitted Use of the Premises.  
a)
The Friends shall use an outdoor ice rink of 100’ by 200’ or less within the ice skating center (the “Rink”) located on the premises specified on Exhibit A (the “Rink Premises”) as an outdoor skating rink for Park visitors.
b)
The Friends shall use the covered shelter (the “Shelter”) located on the premises specified on Exhibit A (the “Shelter Premises”) as a year-round gathering area for Park visitors and to expand its community programming opportunities in Hales Corners.  

c)
The Rink Premises and the Shelter Premises shall be referred to collectively as the “Premises.”  

d)
The County shall operate the facility rental program pertaining to the Shelter and retain all rental revenue.

e)
The Friends are permitted to implement a facility rental program at the Rink to defray the Friends’ cost in operating the Rink, allowing the public and community groups to rent the Rink according to the Friends’ policies and pricing; provided the Friends’ rental program preserves public access to the Rink and is pre-approved in writing by the Parks Director. The Friends understand that the Rink is a public facility and that it is the County’s desire that the Rink be used in a manner that benefits the community.  To that end, the Friends shall not discriminate against any member of the public or any community group with regard to the Friends’ occupancy, use and management of the Rink, including without limitation, any person who may wish to participate in the programs or events sponsored by the Friends, or rent the Rink according to the terms and conditions of the Friends’ rental program.  
f)
The Friends shall be permitted to sell food and beverages, rent ice skates and related equipment, and sell and rent other items related to their recreational and community mission within the Premises; provided, however, that the Friends shall provide County with a list and pricing information for the products it intends to rent and sell to the public for approval.  The Parks Director or his designee maintains the right to prohibit the sale or rental of any item that he deems to be inappropriate or otherwise within the Milwaukee County Parks System.  The Friends agree to comply with the County’s prohibitions including the sale of gum and beverages in glass bottles and to operate subject to the Milwaukee County Parks System’s exclusive non-alcoholic beverage contract.  The Friends shall retain all revenue associated with the sale and rental of any items on the Premises.
g)
All special events to be held on the Premises require the written permission of the County and the Friends shall obtain and pay for a Special Event Permit at the standard County fee in effect at the time of the Special Event from all governmental authorities having jurisdiction over the Premises.  The Friends shall retain all revenue associated with any Special Event held on the Premises.
h)
The Parties recognize that the Park is a public park and that public use of the Premises is mutually desirable.  The Friends shall provide for use of the Premises by non-members of the Friends.  The Premises shall remain open and available to the public on a daily basis.  The Friends shall permit the County and its employees and authorized agents to enter the Premises at all reasonable times.
2. Use of the Premises for Rink; Equipment.  The Friends shall maintain, at their own expense, the Rink.  The Friends shall have the exclusive right to construct, install and equip the Rink.  Except as otherwise provided herein, the Friends shall take responsibility for managing, operating and maintaining the Rink.  The Parties agree that the Friends accept use of the Rink Premises subject to all existing easements or restrictions on the Rink Premises and surrounding area, and the Friends shall obtain any and all approvals necessary for its use as contemplated by this Agreement.  County is not responsible for any required approvals relating to the Friends’ permitted uses, without limitation. All tools, supplies and equipment necessary to operate the Rink (the “Equipment”) shall be provided by the Friends.  The Equipment may include, but is not limited to, ice maintenance tools; Zamboni or other ice resurfacer;  skate mats and/or rubber flooring; refrigeration system, pump and transmission piping; refrigerant cooling liquid and/or other chemicals; amps and transformers as required for power; and rental skates and related sports equipment, if desired.  The Friends represent and warrant that the Equipment at all times shall be in good working order and shall operate and perform for its intended purpose.
3. Use of the Premises for Shelter.  The Friends shall construct, install and equip the Shelter. The Parties agree that the Friends accept use of the Shelter Premises subject to all existing easements or restrictions on the Shelter Premises and surrounding area, and the Friends shall obtain any and all approvals necessary for its use as contemplated by this Agreement.  County is not responsible for any required approvals relating to the Friends’ permitted uses, without limitation. 
4. Term.  This Agreement shall commence on the Effective Date and expire ten (10) years thereafter (such period, the “Initial Term”) provided, however, that  the Parties may mutually agree to extend the term for one (1) additional five (5)-year period (the “Extended Term”).  The Initial Term and any Extended Term then in effect shall be collectively referred to herein as the “Term.”
5. Concept Plan and Budget.  The parties hereby approve the Concept Plan for the Rink and the Shelter in the form attached hereto as Exhibit B (the “Concept Plan”).  Also attached hereto as Exhibit C is a budget (the “Budget”), which the parties agree is a reasonable estimate of the cost to improve the Park in accordance with the Concept Plan.  The County agrees to use reasonable efforts to assist the Friends in its efforts to implement the Concept Plan.  Using reasonable efforts shall not impose on the County any obligation to budget or pay for the improvements to the Park, but may require County staff time and advisory support.  The County shall not be responsible for securing any required approvals, zoning changes, building permits or other required authorizations from regulatory or governmental agencies, but the County agrees to assist the Friends in obtaining rezoning, licenses, permits or approvals, at the Friends’ sole cost and expense. 
6. Fundraising.  The Friends hereby agree to use their reasonable efforts to raise the amount of the Budget.  The Friends shall use reasonable efforts to raise such funds by, among other things, seeking lead donors for the Shelter and Rink from corporations, private foundations and individuals.  The County agrees that it will reasonably cooperate with the Friends in its private fundraising efforts by, among other things, assisting and/or joining in the Friends’ grant requests and other fundraising efforts and making such grant and appropriation requests as the parties mutually deem appropriate.  The County agrees that any funds it raises for the Shelter and the Rink shall be segregated from the County’s general accounts and shall be used solely for the Shelter and/or the Rink.  The parties shall perform an annual review of their progress toward fundraising goals.  The County and the Friends shall agree on a Final Budget based on the funds actually received (the “Final Budget”).  Prior to the approval of the Final Budget, the County acknowledges and agrees that the Friends may spend a portion of the funds it raises to cover its budgeted soft costs, as set forth in the Budget.
7. Final Plan.  Once the Final Budget has been approved, based on the funds actually received by the Friends, the Friends, in partnership with the community, shall revise the Concept Plan to accommodate the Final Budget.  The County acknowledges and agrees that the Friends, in partnership with the community, shall have primary responsibility for the oversight, direction and development of the Final Plan (as hereinafter defined) for the Shelter and the Rink, subject to the County’s reasonable review and approval.  The Parties agree that all fundraising for the Concept Plan shall be completed within twenty-four (24) months of the Effective Date (the “Fundraising Deadline”).  In the event the Friends have not raised the total amount necessitated by the Revised Budget by the Fundraising Deadline, they agree to scale back the Concept Plan to accommodate the funds actually received.  The Budget and the parties’ fundraising goals are intended as goals only and are not commitments by either party to fund the Budget.  Therefore, neither the Friends nor the County shall be held in breach of this Agreement if they are unable to reach their fundraising goals by the Fundraising Deadline.  The Parties hereby acknowledge and agree that, in the event the fundraising has fallen substantially short of the Friends’ goals and/or the County’s goals by the Fundraising Deadline, the Final Plan may include only limited or specific elements of the Concept Plan.  Once the Friends have revised the Concept Plan to accommodate the funds actually available for the Shelter and the Rink by the Fundraising Deadline, the Friends shall submit the revised plans (the “Final Plan”) for the approval of the Parks Director and the Architecture and Engineering Section of the Milwaukee County Department of Administrative Services.  Submittals shall include, but not limited to, shop drawings containing product information and materials and products shall be approved by County.   If the funds actually available for the Shelter and the Rink are insufficient to substantially accomplish the objectives of the Final Plan then and in that event either party may terminate this Agreement by the delivery of a written notice thereof to the other party.  
8. Construction.
a)
Prerequisites.  The Friends’ plans to renovate, improve and alter the Premises, including the construction of the Rink and the Shelter, are contingent upon the Friends obtaining an amount of not less than one hundred percent (100%) of the estimated cost of the construction and renovation to the Premises.  All costs associated with the construction and renovation of the Premises, including disconnection and/or hookup of Utilities in conjunction with such construction or renovation, shall be the responsibility of the Friends.
b)
Construction of the Rink and Shelter.  Construction of the Rink and the Shelter shall be completed substantially in conformity with the Final Plans and Final Budget.  The Final Plans may be modified from time to time during the course of construction with the written consent of the County, which consent shall not be unreasonably withheld, conditioned or delayed.  The County shall have ten (10) business days to respond to any modifications submitted to it in writing. County may request and the Friends shall not unreasonably refuse an extension of time within which to respond, if the need therefor is demonstrated by County.  In the event that the County’s approval is required, the Friends shall not institute such modification until receiving such approval from the County. Absent inclement weather, acts of God, casualty, or labor or material shortages, the Friends agrees to commence construction within six (6) months after the Final Plans have been approved and diligently prosecute construction to completion within eighteen (18) months after the Final Budget has been approved.  In the event that the Friends cease construction for sixty (60) consecutive days, such event shall be deemed a "Construction Stoppage," which will constitute a default under this Agreement, unless such Construction Stoppage is due to inclement weather, acts of God, casualty, or material or labor shortages.  
c)
County Approval.  Prior to the start of any construction or renovation of the Premises, including any subsequent alterations or renovations, the Friends shall submit detailed construction plans and specifications to the County and to the Architecture and Engineering Section of the Milwaukee County Department of Administrative Services, together with the name of the Friends’ proposed contractor(s), for review and approval.  Submittals shall include, but not limited to, shop drawings containing product information and materials and products shall be approved by County.  The Friends shall reimburse County for the cost of a Milwaukee County Project Manager (including salary and benefits) during the construction phases of the project, including any subsequent construction, alterations or improvements; provided, however, that such cost shall not exceed Five Thousand Dollars ($5000).   Conditions for approval shall include, but not be limited to provision that the Friends shall obtain and comply with, prior to commencing any alterations, additions and improvements, all necessary permits and licenses from the appropriate governmental authorities.

d)
Construction Standards.  All development and landscaping shall be completed in a first-class manner and consistent with the standards established for other work in Milwaukee County Parks.  Any and all alterations, additions and improvements shall be made in compliance with all statutes, laws, ordinances, rules, and regulations of any governmental authority having jurisdiction over the Premises.  The Friends shall also indemnify and hold County harmless from and against all statutory liens or claims of liens of any contractor, subcontractor, laborer or any other party which may arise in connection with any alteration, addition or improvement to the Premises undertaken by or on behalf of the Friends.  Any structures, alterations, additions or improvements installed on the Premises by the Friends (including generic signage permanently affixed to the Premises) shall become the property of County upon the expiration or termination of this Agreement.  In no event shall the Friends make any alterations or additions to the Premises without the prior written consent of County, except in the event of an emergency, when such consent shall not be required, provided that notice shall be given as soon as reasonably possible thereafter.  Routine instances of maintenance, painting, repair and like-kind replacement of materials needing repair or replacement do not constitute alterations or additions requiring such approval, providing they do not individually exceed Five Thousand Dollars ($5000) in cost per year.

e)
Builder’s Risk.  The Friends or their general contractor shall provide Builder’s Risk insurance coverage on a completed value form insuring for special perils, with Milwaukee County as additional insured and loss payee on the insurance certificate.  Coverage is during construction period and is intended to terminate when the work has been completed and the Premises are ready for occupancy. Prior to construction, the Friends shall supply the Parks Director with written evidence of Builder’s Risk insurance.   The Friends shall not commence construction activities without written approval from the Parks Director and his/her designee.  The Parks Director shall provide a written response to the Friends within thirty (30) days of receiving written evidence of the Friends’ Builder’s Risk insurance documents.

f)
Construction Escrow.  The Friends agree to provide evidence satisfactory to the County that the total amount of funds necessary to construct the proposed renovations to the Premises are immediately available and dedicated to such purpose and documentation is in place to provide for the orderly disbursement of such funds during the course of construction to pay for all permits, material, labor, supplies, and any other miscellaneous items used or necessary for the construction of the renovations.  The Friends shall deliver to County evidence reasonably acceptable to the County that the total amount of such funds are immediately available and dedicated for the above purpose prior to any construction activities taking place on the Premises.  Any such evidence of the Friends’ financial capacity shall also include a letter from the Friends’ banking institution stating that the Friends have secured a line of credit that is immediately available to the Friends for such purposes in an amount sufficient to cover 100% the costs thereof.

g)
Licensed Tradespersons.  The Friends agree that all renovations and improvements shall be performed by fully licensed contractors and subcontractors who shall utilize industry standard supplies, equipment, and construction methods in the performance of their duties.  The Friends shall require their contractors and subcontractors to obtain and maintain adequate insurance coverages with liability limits not less than that required of the Friends by County.  The Friends shall have responsibility to enforce compliance with these insurance requirements and provide evidence of insurance for any contractor or subcontractor as acceptable to the County.

h)
Construction Documents.  The Friends agree that within sixty (60) days after the conclusion of each construction project, renovation or improvement project, the Friends shall provide to County a complete set of construction documents to be included as a minimum:  (i) as-built drawings; (ii) a copy of all work orders and change orders; (iii) a copy of all lien-waivers; (iv) operation manuals or cut sheet drawings of any mechanical fixtures or equipment which was installed; (v) manufacturer’s warranties or extended warranties; (vi) a copy of all construction permits and signed drawings; (vii) Village of Hales Corners final occupancy permits, if applicable.
10. Utilities.  Water, sewer and electricity at the Premises (“Utilities”) shall be separately metered for the Premises.  The Friends shall pay all Utilities for the Premises during the ice season.  The County shall invoice the Friends for their Utilities usage on a quarterly basis during the ice season.  Invoices are due within thirty (30) days of receipt.  Any costs related to the metering, installation, service, and maintenance of Utilities at the Premises shall be the sole responsibility of the friends. 
11. Snow and Ice Removal.  The Friends shall work cooperatively with the County to facilitate snow and ice removal surrounding and within the Premises for the Park.  
12. Condition of the Premises.  The County makes no representation or warranty that, as of the Effective Date of this Agreement, all parts of the Premises:  (a) meet and comply with all federal, state, and local laws, ordinances and regulations; and (b) are in workable and sanitary order and state of repair.  The Friends acknowledge that they have been made aware by the County that the Premises are offered on an “as-is” basis and may or may not prove to be suitable for all purposes contemplated by the Friends, either now or in the future.  The Friends further acknowledge that they have freely inspected the Premises and are aware of their general overall condition.
13. Compliance with Laws.  The Friends shall, at the Friends’ expense, promptly comply with all laws, rules, and regulations made by any governmental authority having jurisdiction over the Friends’ use of the Premises pertaining to:  (a) accessibility, ensuring that the Premises and environs are fully accessible pursuant to the American with Disabilities Act of 1990 and the Architectural Barriers Act of 1968 and such accessibility is approved by the Milwaukee County Office of Persons with Disabilities; and (b) the Friends’ activities on the Premises. The Friends shall procure, maintain, and pay the fees for any appropriate federal, state, and local licenses and permits required for its activities.

14. Maintenance.  

a) Maintenance of Rink Premises.  Except as otherwise provided herein, the Friends shall be responsible for all costs related to their activities within the Rink Premises, which includes, but is not limited to, complete care and maintenance of the Rink Premises and the repair of any extraordinary or non-routine damage to the grounds resulting from use, maintenance, or non-maintenance of the Rink Premises by the Friends or any of their members, agents or guests.  More specifically, the Friends shall maintain in good order and make minor and major repairs to all electrical and lighting (including replacement of light bulbs), signage and structural components of the Rink Premises.
b) Maintenance of Shelter Premises.  Except as otherwise provided herein, the County  shall maintain in good order and make all major and minor repairs to all plumbing, electrical and lighting (including replacement of light bulbs), signage, and structural components of the Shelter, except to the extent that such repairs are required due to the negligence or misconduct of the Friends, their agents or guests, in which case the Friends shall be responsible to make such repairs.  The County shall further provide for the cleaning of all restrooms and all janitorial maintenance of the Shelter Premises.  
c) Endowment Fund.  The Friends shall establish an endowment fund (the “Fund”) for the maintenance of the Rink Premises, which shall be maintained at Five Thousand Dollars ($5000.00) from six (6) months of the Effective Date.  If at any time the Fund total is less than Five Thousand Dollars ($5000.00), the Friends shall take steps to ensure that the Fund is restored to the Five Thousand Dollar ($5000.00) threshold as quickly as practicable, but in any event, within six (6) months.  All payments and disbursements of the Fund greater than Five Hundred Dollars ($500.00) shall require the joint approval of the Parks Director or his designee and the Friends.  The Friends shall provide the County with an annual report relating to Fund activities, including funds received, monies spent, and any long-term obligations.  In the event of the Friends’ dissolution, the Fund’s assets shall be disposed of pursuant to applicable law, with due consideration for the County’s views as they may be stated in writing to the Friends at the time of dissolution.

d) Timeliness of Repairs.  The Friends shall perform their repair obligations promptly after learning of the need for same, but in any event within thirty (30) days after written notice provided by the County.  If the Friends fail to perform repairs for which they are obligated within thirty (30) days after the County’s notice, the County shall have the right to perform the repair with its own staff or contract with a private company to perform it, and charge all reasonable costs directly associated with performing the repair to the Friends (including salary and benefits if done with County staff).  Likewise, the County shall perform its repair obligations promptly after learning of the need for same, but in any event within thirty (30) days after written notice provided by the Friends.  If the County fails to perform repairs for which it is obligated within thirty (30) days after the Friends’ notice, the Friends shall have the right to contract with a private company to perform repairs, and charge all reasonable costs directly associated with performing the repairs to the County.
e) Collection and Removal of Trash.  The Friends shall be responsible for the collection and placement of all trash, litter and garbage associated with their use and improvement of the Premises into containers provided by the County.  The County shall provide for the hauling and disposal of all trash that is properly placed in the County’s containers.  The Friends agree to comply with current County recycling efforts and procedures including future modifications or updates.  All garbage collection and removal shall be to the satisfaction of the County.  
f) Restoration.  The Parties shall together participate in a pre-season and post-season inspection of the Rink Premises, including the turf.  The Friends shall provide an annual restoration plan satisfactory to the Director or his designee. The Friends’ annual goal shall be to leave the turf in an improved environmental state over the previous year.  Accordingly, the plan shall outline any methods for environmental management, including invasive species control and removal.  Further, the plan shall outline the Friends’ responsibility for remediating any physical damage to the Premises caused by the Friends, their agents, representatives, and guests.  Within five (5) days of the discovery of any such damage, the Premises shall be restored to the satisfaction of the Parks Director or his designee.  If damage is not restored by the Friends after five (5) days of the discovery and the County elects to restore such damage, then the County shall have the right to restore the damage with its own staff or contract with a private company to restore the damage, and charge all reasonable costs directly associated with performing the restoration work, to the Friends (including salary and benefits if done with the County’s own staff).   
15. Liability on the Premises.  

a) Friends Supervision.  The Friends shall be solely responsible for proper supervision over all participants and spectators who use the Premises.  The Friends shall not permit unlawful or illegal acts to occur within or on the Premises and shall at all times obey all applicable federal, state, and local laws, ordinances, codes, and other regulatory measures.
b) Friends Responsibility.  To the fullest extent permitted by law, the Friends agree to be financially responsible for all losses or expenses, taxable costs and taxable attorney’s fees: (i) incurred by reason of liability for damages, including suits in law or equity, caused by any wrongful, intentional or negligent acts or omissions by the Friends or their agents, which arise out of or in connection with the Premises; and (ii) any injury to persons or property which arises out of the use of the Rink Premises, except to the extent that such injury is caused by the negligence or misconduct of the County.  The Friends understand and agree that (iii) financial responsibility for such claims or damages arising from the Premises, to any person or to the Friends’ agents, shall rest with the Friends, and (iv) in accordance with applicable laws, the Friends shall be responsible for defending and paying any judgments on behalf of their directors, officers and agents for claims that may arise out of the Friends’ negligence for acts, policies, or directives that affect the Premises.  
16. Cleanliness of Surrounding Areas.  The Friends shall be responsible for maintaining all equipment (including the Equipment), structures, and surroundings in a state of cleanliness and repair to prevent injuries to the public.  The Friends agree not to store or accumulate unused or excess materials, supplies, or equipment which may create a hazard to the public or result in unsightly surroundings.  

17. Signage and Naming Rights.  
a) All proposed banners, signage and advertising on or within the Premises, temporary or portable structures, must be pre-approved in writing by the Parks Director or his designee.  
b) The Friends shall name the Rink the Alyson Dudek International Ice Center, subject to the prior authorization of the Milwaukee County Board of Supervisors.  

c) The Friends shall name the ice skating rink contained within the Alyson Dudek International Center the Reiman Rink, subject to the prior authorization of the Milwaukee County Board of Supervisors.  The Friends are not permitted to place any writing on the ice skating rink.

d) The Friends shall name the Shelter the Holz Family Shelter, subject to the prior authorization of the Milwaukee County Board of Supervisors.  

e) Except as otherwise provided herein, the Friends shall not sell, advertise, promise, allow, or issue naming rights to any portion of the Premises without the prior written authorization of the Milwaukee County Board of Supervisors.  
18. Marketing.  The Friends are responsible for all marketing and advertising to promote their activities.  The Friends shall acknowledge the County and include the County Parks Department logo in all promotional material generated and controlled by the Friends regarding their use of the Premises, including any website or social media regarding the Rink or the Shelter.  The Friends shall not issue any press releases regarding the Rink, the Shelter, or the Premises without prior written authorization by the Parks Director or his designee. The Friends shall notify the Parks Department’s Marketing Manager or his designee as soon as they are aware of any television, radio, print, electronic or other media interviews or reports to be prepared regarding, at or concerning the Premises.
19. Permits.  The County has no responsibility to secure for or on behalf of the Friends any permits or authorizations that are needed by the Friends for the Premises unless (and only to the extent that) the County is the agency that issues such permits.
20. Removal of Equipment and Supplies.  Upon expiration or termination of this Agreement for any reason or no reason, the Friends shall remove, at their costs, all of their supplies, displays, and related items from the Premises within twenty (20) days of the expiration or termination date, and shall restore the Premises to its prior condition (subject to any improvements made by the Friends), satisfactory to the Parks Director or his designee.  Damage caused to the Premises by any removal of personal property or improvements to the Premises will be repaired by the Friends.  If for any reason the Friends do not comply in a timely manner with their obligations under this paragraph, then the County may make such repairs or remove, dispose of, or retain such property as the County sees fit.  It is mutually agreed that the County may recover from the Friends any and all reasonable costs, as determined by the County, related to this Section.  The Friends agree to surrender the Premises in broom-clean condition, subject to ordinary wear and tear and casualty.
21. Interest.  Unless waived by County Board of Supervisors, the Friends shall be responsible for payment of interest on amounts not remitted in accordance with this Agreement.  The rate of interest shall be the statutory rate in effect for delinquent County property taxes (one-percent (1%) per month or fraction of a month) as described in Wisconsin statutes section 74.47(1).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.  The reference to delinquent County property taxes herein shall not indicate that the Friends are obligated to pay property taxes on the Premises.
a) Penalty.  In addition to the interest described above, the Friends may be responsible for payment of penalty on amounts not remitted in accordance with this Agreement, as may be determined by County.  The penalty shall be the statutory rate in effect for delinquent County property taxes (.5% per month, or fraction of a month) as described in Milwaukee County ordinance section 6.06(1) and Wisconsin statutes section 74.47(2).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.
b) Audit Results.  If, as a result of the annual audit required herein, additional amounts are disclosed to be due and owing to the County, interest and penalty shall be calculated thereon in accordance with the above method.  The Friends shall remit to the County any additional amounts identified due and owing for the audit including interest and penalty thereon within thirty (30) days following receipt of the audit report by the County.
c) Nonexclusivity.  This provision permitting collection of interest and penalty by the County on delinquent payments is not to be considered the County’s exclusive remedy for the Friends’ default or breach with respect to delinquent payment.  The exercise of this remedy is not a waiver by the County of any other remedy permitted under this Agreement, including but not limited to termination of this Agreement. 
22. Audit.  Pursuant to Milwaukee County ordinance section 56.30(6)(e), the Friends shall allow the County or any other party the County may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by the Friends, including not limited to, handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this Agreement, all at no cost to County.  Any subcontracting by the Friends in performing the duties described under this Agreement shall subject the subcontractor and/or associates to the same audit terms and conditions as the Friends.  The Friends (or any subcontractor) shall maintain and make available to County the aforementioned audit information for no less than three years after the conclusion of this Agreement.
23. Insurance.  The County assumes no responsibility for any loss or damage to the Friends’ personal property while in use or stored at or on the Premises.  The Friends shall maintain comprehensive liability insurance as required below.  The Friends shall provide the County with evidence of said coverages in the following minimum amounts.

Type of Coverage




Minimum Limits

Commercial General Liability


Bodily Injury and Property Damage
$1,000,000 Per Occurrence




(incl. Personal Injury, Fire Legal,
$1,000,000 General Aggregate



Contractual & Products/Completed



Operations)


Automobile Liability

Bodily Injury & Property Damage

$1,000,000 Per Accident

   

All Autos-Owned, non-owned and/or hired

   

Uninsured Motorists



Per Wisconsin Requirements
Milwaukee County, as its interests may appear, shall be named as an additional insured for General Liability and Automobile Liability and be afforded a thirty (30) day written notice of cancellation or non-renewal.  Disclosure must be made of any non-standard or restrictive additional insured endorsement, and any use of non-standard or restrictive additional insured endorsement will not be acceptable.  A certificate indicating the above coverage shall be submitted for review and approval by the County for the duration of this Agreement.

Coverages shall be placed with an insurance company approved by the State of Wisconsin and rated “A” per Best’s Key Rating Guide.

Additional information as to policy form, retroactive date, discovery provisions and applicable retentions shall be submitted to the County, if requested, to obtain approval of insurance requirements.  Any deviations, including use of purchasing groups, risk retention groups, etc., or requests for waiver from the above requirements shall be submitted in writing to the County for approval prior to the commencement of activities under this Agreement.

The insurance requirements contained within this Agreement are subject to periodic review and adjustment by the County Risk Manager.
24. Indemnification.  To the fullest extent permitted by law, the Friends shall indemnify the County for, and hold it harmless from all liability, claims and demands on account of personal injuries, property damage and loss of any kind whatsoever, including workers’ compensation claims, which arise out of or are in any manner connected to the Premises, based on any injury, damage or loss being caused by any wrongful, intentional, or negligent acts or omissions of the Friends or their agents.  The Friends shall, at their own expense, investigate all claims and demands, attend to their settlement or disposition, defend all actions based thereon and pay all taxable costs and taxable attorneys fees and expenses arising from any such injury, damage or loss, claim, demand or action.
25. Environmental Indemnification.  The Friends shall, to the fullest extent provided for under any environmental laws, rules and regulations, be responsible for any required repair, cleanup, remediation or detoxification arising out of: (a) any Hazardous Materials brought onto or introduced into the Premises or surrounding areas by the Friends or their agents and/or (b) Hazardous Materials whose presence pre-exists the commencement of Friends’ construction activities, located in the Park, that are discovered or disturbed as a result of Friends’ construction activities on, at or near the Park.  The Friends hereby agree to indemnify, defend and hold County harmless from and against any and all liabilities, costs, expenses (including taxable costs and taxable attorneys fees), damages (including but not limited to clean-up, remediation or detoxification of) or any other losses caused by its introduction of any such Hazardous Materials into or onto the Premises and any Hazardous Materials brought onto or introduced into the Premises as described herein.  “Hazardous Materials” as the term is used herein shall mean any substance: (a) the presence of which requires investigation or remediation under any Federal, State or local statute, regulation, ordinance, order, action or policy; or (b) which is or becomes defined as a “hazardous waste” or “hazardous substance” under any Federal, State or local statute, regulation, ordinance, or amendments thereto.  Notwithstanding the foregoing, the Friends shall not be liable for, and shall have no obligations for (including but not limited to the indemnification, repair, clean-up, remediation, or detoxification of) any Hazardous Materials brought onsite by the County or any third parties, other than the Friends’ contractors, subcontractors, agents or guests.  
26. Assignment and Subletting.  The Friends may not assign this Agreement, in whole or in part, or sublease any part of the Premises without the prior written approval of the Parks Director or his designee.
27. Termination.  County may terminate this Agreement: (a) if the Friends fail to comply with any provision in this Agreement, and such failure continues for thirty (30) days after a written notice from County setting forth in reasonable detail the nature of such default; or (b) if the Friends cease to do business as a going concern, cease to pay their debts as they become due, or admit in writing that they are unable to pay their debts as they become due, or become subject to any proceeding under any federal or state bankruptcy law, or a custodian or trustee is appointed to take possession of, or an attachment, execution or other judicial seizure is made with respect to, substantially all of the Friends’ assets or the Friends’ interests in this Agreement; or (c) in the event that County, upon twelve (12) months’ prior written notice to the Friends, elects to close the Rink or the Shelter or otherwise repurpose the Rink or the Shelter from its use during the Term.  If County terminates the Agreement pursuant to Subsection (c), County agrees to buy out the Friends’ documented capital expenditure investment in the Premises during the Term on a straight-line depreciation over ten (10) years.  No buy-out by the County shall include any investment the Friends have made in equipment.  
28. Partnership.  Nothing contained in this Agreement shall constitute or be construed to create a partnership or joint venture between County or its successors or assigns and the Friends or their successors or assigns.  This Agreement does not create the relationship of principal and agent.
29. Due Diligence. This Agreement and the obligations of County and the Friends hereunder are contingent upon the Friends successfully meeting the Milwaukee County “Due Diligence” requirements (see attached, as Exhibit D).   
30. Notices.  All notices with respect to this Agreement shall be in writing, and e-mail shall constitute writing for the purposes of the foregoing.  Except as otherwise expressly provided in this Agreement, a notice shall be deemed duly given and received upon delivery, if delivered by hand or after posting via US Mail, to the Party addressed as follows:


To the Friends:



To County:


Friends of Hales Corners Park and Pool
Milwaukee County Parks Department

Donald Schwartz, President

John Dargle, Jr., Director

5811 S. 121st St.



9480 Watertown Plank Rd.

Hales Corners, WI 53130


Wauwatosa, WI  53226

Either Party may designate a new address for purposes of this Agreement by written notice to the other Party.

Signature page follows

IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:





Friends of Hales Corners Park and Pool





By: ____________________________  Date: ___________






Donald Schwartz, President




Milwaukee County Dept. of Parks, Recreation & Culture





By: ____________________________  Date: ____________






 John Dargle, Jr., Director


Approved as compliant under Sec. 59.42(2)(b)5, Stats.:


By: ________________________  Date: _________     

Corporation Counsel
Approved as to form and independent status:

Reviewed by:

By: ______________________  Date: ______

By: _______________________  Date: __________


Corporation Counsel
Risk Management
EXHIBIT A
RINK AND SHELTER PREMISES

(Attached.)

EXHIBIT B
CONCEPT PLAN

(Attached.)

EXHIBIT C
BUDGET
(Attached.)

EXHIBIT D
MILWAUKEE COUNTY DUE DILIGENCE REQUIREMENTS

Procedure REVISION DATE CHAPTER TITLE CHAPTER NO. ADMINISTRATIVE MANUAL Financial & Management 7 MILWAUKEE COUNTY Accounting

ORIG ISSUE DATE SECTION TITLE SECTION NO. 09-28-O 1 

Due Diligence 7.92 

CHECKLIST. Prior to recommending any venture for consideration, responsible County agencies shall ensure that any of the following applicable factors have been identified: 

•
Letter of Full Disclosure and Cooperation

•
Cash flow projections for the venture. 

•
Operating budget impact. 

•
Debt management responsibilities, schedules and procedures. 

•
Legal liability for all priorities. 

•
Financial reporting systems and controls. 

•
Right-to-audit provisions. 

•
Project feasibility studies and market analysis. 

•
Key factors for success/failure of the venture. 

•
Governance structure and procedures. 

•
Public policy impacts (e. g. Affirmative Action, Disadvantaged Business).

•
Employee/labor relations impacts (including benefits). 

•
Environmental concerns. 

•
Tax consequences. 

•
Capital management (e. g. maintenance). 

•
Conflicts of interest/ethics. 

•
Performance measurements. 

•
Organization Chart and Mission Statement

•
Name of Lending institution or Bank to determine single or combined reporting

Each relevant item noted above should be included in the description of the proposal, which is subtitled for approval by the County Executive and County Board.
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