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COUNTY OF MILWAUKEE

Interoffice Communication

DATE:

November 15, 2013
TO:

Supervisor Marina Dimitrijevic, Chairwoman, County Board of Supervisors



Supervisor Michael Mayo, Sr., Chairman, Transportation, Public Works and Transit Committee

FROM:

Brian Dranzik, Director, Department of Transportation
SUBJECT:

POTENTIAL TRANSPORTATION SECURITY ADMINISTRATION EXIT LANE LITIGATION
POLICY



Informational Report.

Pursuant to Wisconsin Statutes Section 19.85 (1)(e), the Committee may adjourn into closed session for the purpose of discussing the following matter(s). At the conclusion of the closed session, the Committee may reconvene in open session to take whatever actions it may deem necessary.
BACKGROUND
This summer the Transportation Security Administration (TSA) announced plans to shift the responsibility and the associated costs for monitoring passenger exit lanes at airports from TSA onto airport operators. Exit lanes are the only form of egress for passengers from the concourses at GMIA to the main lobby.   Exit lanes are also used as a point of entry for federal air marshals, law enforcement officers, and TSA personnel.   Concessionaires who have operations on the concourses have also used the exit lanes under special authorization and inspection from the TSA.

In the announcement of its plan to airports TSA stated that its assumption of airport exit lane monitoring had been gratuitous and that it was transferring that responsibility to airports because TSA could no longer shoulder the financial responsibility for an activity that belonged to airports.  Through their trade organizations airports expressed their disagreement with TSA’s proposal.  Through Section 114 of the Aviation and Transportation Security Act 2001 (ATSA), Congress designated TSA, not the airport operators, as the party responsible for “day-to-day Federal security screening operations” and “civil aviation security functions and responsibilities.” As such, airports generally believe that TSA may not divest its obligations without Congressional approval.

TSA has not and does not intend to seek Congressional permission for its proposal, but rather plans on effectuating the change by amending the security programs of individual airport operators. Airport operator security program requirements are governed by TSA’s regulations. Thus, even if Congress, through ATSA, had authorized TSA to shift the responsibilities and costs for monitoring exit lanes onto airport operators, which it did not, the Administrative Procedures Act (APA) precludes TSA from mandating a regulatory change without issuing a notice of proposed rulemaking and conducting an attendant Regulatory Flexibility Act (RFA) analysis. Accordingly, airports have insisted that the TSA follow proper regulatory rulemaking procedures to address the desired modification to its responsibilities.

In late summer Federal Security Directors (FSDs) began issuing final Airport Security Program (ASP) amendments to affected airport operators that require airport operators to assume responsibility for exit lane monitoring by the end of the year.  GMIA received such a letter in August.  The final ASP amendment becomes effective 30 days after the airport’s receipt of the letter and must be implemented no later than January 1, 2014.  Airport staff anticipates that it will cost approximately $375,000 per year to comply with TSA’s amendment to the  GMIA ASP.  Consequently, GMIA filed a motion requesting that the TSA Administrator reconsider its exit lane amendment to GMIA’s ASP.  We anticipate that this administrative appeal will be denied and that airports nationally will initiate legal action to reverse the TSA’s improvident exit lane amendments.  
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