
LAND USE AGREEMENT
BETWEEN
MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE
AND
AMERICAN LEGION POST 299 and

VETERANS OF FOREIGN WARS CHAPTER 10394

This Land Use Agreement (the “Agreement”) is made and entered into effective _________, 2011, by and between the MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE, (the “County”) and the AMERICAN LEGION POST 299 and the VETERAN OF FOREIGN WARS CHAPTER 10394 (together hereinafter referred to as “ALP-VFW”).  Referenced together, the County and ALP-VFW are the “Parties” to this Agreement.
WITNESSETH
WHEREAS, ALP-VFW has been working since 2010 on a project to build a permanent war memorial in Hales Corners Park; and

WHEREAS, Milwaukee County adopted resolution file no. 10-316 authorizes the Parks Director to enter into a long-term land use agreement with ALP-VFW for the use of a southeastern portion of Hales Corners Park (the “Subject Area”) to construct, endow, maintain and operate the memorial; and

WHEREAS, the Parties understand that the Subject Area is public parkland under the jurisdiction of the County, and that said land is to remain accessible to the public in a manner that is compatible with both the historical uses of said land and the use contemplated by this Agreement.
NOW, THEREFORE, the County does hereby permit ALP-VFW to construct a memorial in the Subject Area as outlined in the Plan Documents submitted by ALP-VFW and approved by County.  The Parties agree to abide by and perform each and every provision hereof:
PROVISIONS
1.
TERM:

The term of this agreement among the Parties shall be perpetual.  This Agreement shall only end upon the mutual consent of the Parties, except as otherwise provided in this Agreement.  If the Parties cannot negotiate an end to the Agreement, County shall provide a minimum of thirty (30) days written notice to ALP-VFW of County’s desire to have the memorial removed from the Subject Area.  The County Board of Supervisors must approve removal of said memorial before any such action is taken by County.

2.
USE:

ALP-VFW shall use the designated area solely for construction and maintenance of the memorial and corresponding lighting, seating, and landscaping.  The memorial shall be constructed to the specifications as described in the Plan Documents submitted by ALP-VFW for review and approval by County.  The County and Department of Architecture and Engineering shall have review and approval of the construction drawings and specifications prior to any construction or repair beginning.
3.
CONSTRUCTION:
All costs associated with the construction of the memorial, hookup of utilities and any and all utility charges are the responsibility of ALP-VFW.
3.1
Construction of the memorial shall be subject to and comply with Wisconsin’s Prevailing Wage Law as required under Wis. Stat. §§ 66.0903, 66.0904, and 103.49.
3.2
ALP-VFW agrees that all work shall be performed by fully licensed contractors and subcontractors who shall utilize industry standard supplies, equipment, and construction methods in the performance of their duties.  ALP-VFW shall require its contractors and subcontractors to obtain and maintain adequate insurance coverages with liability limits not less than that required of ALP-VFW by County.  ALP-VFW shall have responsibility to enforce compliance with these insurance requirements and provide the County acceptable evidence of insurance for any contractor or subcontractor.
3.3
ALP-VFW agrees to construct the memorial, with all due diligence, and in a good, workmanlike and lien-free manner.  ALP-VFW will not allow any statutory liens or, claims of any contractor, subcontractor, materialman, laborer or other third person, which may arise in connection with the construction and completion of the memorial.  Within sixty (60) days of the completion of any improvement by ALP-VFW, its contractor, subcontractors, or suppliers, ALP-VFW shall obtain the appropriate lien waiver from such contractor, subcontractor, or supplier and shall file one (1) copy with the County.
3.4
Upon the expiration or termination of this Agreement for any reason, including but not limited to, for cause, or by mutual written agreement, all improvements shall become the property of County.  At County’s option, County may require ALP-VFW to raze the improvements on the Subject Area and restore the area to a safe and sightly condition and stabilize any unvegetated land with an established stand of planting approved by County, and if ALP-VFW shall fail to remove the improvements from the area within thirty (30) days, County may cause its removal and charge ALP-VFW the expense thereof.

3.5
ALP-VFW or its general contractor shall provide builders risk insurance coverage for the Memorial on a completed value form insuring for special perils, with Milwaukee County, the landowner, as additional insured and loss payee on the insurance certificate.  Coverage is during construction period and is intended to terminate when the work has been completed.
3.6
To the fullest extent allowable under the laws of the State of Wisconsin, ALP-VFW will release, indemnify, protect, defend (with counsel reasonably acceptable to County) and hold harmless County from and against any claims in any manner relating to or arising out of any alterations, improvements or any other work performed, materials furnished or obligations incurred by or for ALP-VFW or any person or entity claiming by, through or under ALP-VFW.
4.
SIGNS:

tc "Signs"County shall approve any and all signs placed upon or affixed to memorial or Subject Area.  ALP-VFW shall acknowledge the Parks Department and include the County Parks logo in all promotional materials, whether print or digital, generated and controlled by ALP-VFW regarding memorial or its work at the Subject Area.

5.
RIGHT OF ENTRYtc "Right of Entry":

County shall at all reasonable times have the right to enter into and upon the Subject Area to examine and inspect the condition thereof; provided, however, such entry shall be done in such a manner that it does not unreasonably interfere with the conduct of ALP-VFW's activities on the area.

6.
MAINTENANCE AND REPAIRS:
(a)
ALP-VFW shall establish an Escrow for the sole purpose of maintaining and repairing the memorial and corresponding lighting, seating and landscaping.  ALP-VFW shall bear financial responsibility for the regular and routine maintenance and repair of the memorial.  Such maintenance and repairs shall be performed by ALP-VFW, or its designated agents, in accordance with the Escrow Agreement, which is attached hereto and incorporated herein.
(b)
ALP-VFWtc "Maintenance and Repair" agrees that it will keep the memorial and Subject Area in good, clean, safe, secure and sanitary condition and to that end ALP-VFW shall, at its expense, perform whatever maintenance and repairs as may be necessary to keep the memorial and Subject Area safe, and in good repair and appearance.  ALP-VFW shall conform to all municipal ordinances and laws affecting the memorial and Subject Area and will pay any penalty, damages or other charges imposed for any violation of any ordinances and laws, whether occasioned by the neglect of ALP-VFW or any agent in the employ of ALP-VFW or any person contracting with ALP-VFW.  ALP-VFW shall not permit any unattractive and unsanitary accumulation of trash, debris, or litter on the Subject Area.

7.
INDEMNIFICATION:
ALP-VFW or its designated contractor(s), agree to the fullest extent permitted by law, to indemnify, defend and hold harmless, County, and its agents, officers and employees, from and against all loss or expense including costs and attorney’s fees by reason of liability for damages including suits at law or in equity, caused by any wrongful, intentional, or negligent act or omission of ALP-VFW or its designated contractor(s), or their agents which may arise out of or are connected with the activities covered by this Agreement.  ALP-VFW, or its designated contractor(s) shall indemnify and save County harmless from any award of damages and costs against County for any action based on  U.S. Patent or Copyright infringement regarding computer programs involved in the performance of the tasks and services covered by this Agreement.
7.1
Environmental Indemnification.  ALP-VFW shall, to the fullest extent provided for under any environmental laws, rules and regulations, be responsible for any required repair, clean-up, remediation or detoxification arising out of (1) any Hazardous Materials brought onto or introduced into the Subject Area or surrounding areas by ALP-VFW, its agents or contractor(s), and (2) hazardous materials whose presence pre-exists the commencement of ALP-VFW’s construction activities, located in and on the Subject Area, that are discovered or disturbed as a result of ALP-VFW’s construction activities on, at or near the Subject Area.  ALP-VFW shall indemnify, defend and hold the County harmless from any liability, cost, damage, claim or injury (including reasonable attorney fees) arising therefrom.
"Hazardous Materials" as the term is used herein shall mean any substance: (i) the presence of which requires investigation or remediation under any Federal, state or local statute, regulation, ordinance, order, action or policy; or (ii) which is or becomes defined as a "hazardous waste" or "hazardous substance" under any Federal, state or local statute, regulation, ordinance, or amendments thereto.

8.
INSURANCE:

ALP-VFW, or its designated contractor(s), agree to evidence and maintain proof of financial responsibility to cover costs as may arise from claims of tort, statutes and benefits under Worker’s Compensation laws or vicarious liability arising out from employees.  Such evidence shall include insurance coverage for Worker’s Compensation claims as required by the State of Wisconsin, including employer’s liability and business insurance covering general liability and automobile coverage in the following minimum amounts:



Type of coverage





Minimum Limits
Commercial General Liability

Bodily Injury and Property




$1,000,000 Per Occurrence

Damage (incl. Personal Injury, Fire Legal,

$1,000,000 General Aggregate

Contractual & Products/Completed

Operations)

Automobile Liability

Bodily Injury & Property Damage 


$1,000,000 Per Accident

All Autos-Owned, non-owned and/or hired

Uninsured Motorists




Per Wisconsin Requirements

Wisconsin Workers' Compensation



Statutory

or Proof of all states Coverage



Professional Liability





Minimum Limits




Errors & Omissions




$1,000,000 Per Occurrence

Employers Liability





$100,000/$500,000/$100,000

Since this is a perpetual agreement, if statutory limits or other Wisconsin requirements are greater in the future, those higher limits will apply as appropriate.  Milwaukee County, as its interests may appear, shall be named as an additional insured and be afforded a thirty (30) day written notice of cancellation or non-renewal.  Disclosure must be made of any non-standard or restrictive additional insured endorsement, and any use of non-standard or restrictive additional insured endorsement will not be acceptable.  A certificate indicating the above coverage shall be submitted for review and approval by County for the duration of this Agreement.

Coverage shall be placed with an insurance company approved by the State of Wisconsin and rated "A" per Best's Key Rating Guide.  Additional information as to policy form, retroactive date, discovery provisions and applicable retentions shall be submitted to County, if requested, to obtain approval of insurance requirements.  Any deviations, including use of purchasing groups, risk retention groups, etc., or requests for waiver from the above requirements shall be submitted in writing to the County for approval prior to the commencement of activities under this Agreement.

The insurance requirements contained within this Agreement are subject to periodic review and adjustment by the County Risk Manager.

9.
AUDIT:

Pursuant to Milwaukee County ordinance section 56.30(6)(e), ALP-VFW shall allow Milwaukee County, the Milwaukee County Department of Audit, or any other party the County may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by ALP-VFW, including not limited to, handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this Agreement, all at no cost to County.  Any subcontracting by ALP-VFW in performing the duties described under this Agreement shall subject the subcontractor or its associates to the same audit terms and conditions as ALP-VFW.  ALP-VFW (or any subcontractor) shall maintain and make available to Milwaukee County the aforementioned audit information for no less than three years after the conclusion this Agreement.

10.
NOTICE:

All notices with respect to this Agreement shall be in writing.  Except as otherwise expressly provided in this Agreement, a notice shall be deemed duly given and received upon delivery, if delivered by hand, or three days after posting via US Mail, to the party addressed as follows:

To ALP:





To Milwaukee County:

American Legion Post 299



Milwaukee County Dept. of Parks

Howard Hingiss




Sue Black, Director

P.O. Box 34





9480 Watertown Plank Road

Hales Corners, WI 53130
  


Wauwatosa, WI  53226

To VFW:

Veterans of Foreign Wars Chapter 10394
Andy Huschek
10418 West Forest Home Ave.

Oak Creek, WI 53130

Either party may designate a new address for purposes of this Agreement by written notice to the other party.

11.
MISCELLANEOUS:

11.1
This Agreement contains all the terms and conditions agreed upon by the Parties hereto, and no other agreement, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the Parties hereto, or to vary any of the terms contained herein.  Any Amendments or revisions of this Agreement shall be made in writing and executed by the Parties.
11.2
County and ALP-VFW agree that, as independent and separate entities, each shall maintain a staff, management, and fiscal structure independent of the other.  This Agreement does not make or appoint, and nothing contained in this Agreement shall be construed to appoint, either Party as an agent of the other, or to create a partnership or joint venture between the Parties.  Neither Party shall act or represent itself as an agent of the other, and shall not bind or obligate the other in any manner.
11.3
All the provisions of this Agreement and any amendment thereto shall extend to and be binding upon and inure to the benefit of the Parties and the successors of the respective Parties.  This Agreement, or any provision hereof or any right or obligation arising hereunder, is not assignable by either party in whole or in part, without the express written consent of the other party.
11.4
This Agreement shall be governed by and construed under the laws of the State of Wisconsin. The exclusive venue for any cause of action brought in relation to this Agreement shall be Milwaukee County Circuit Court, Milwaukee, Wisconsin.
11.5
Should any portion of this Agreement be deemed invalid or unenforceable by a duly sitting court of law, all other terms and conditions of this Agreement shall remain in full force and effect.

11.6
The failure of a Party to enforce a particular provision of this Agreement shall not constitute a waiver of any other right or obligation set forth in this Agreement by either Party.

12.
AUTHORITY:

If ALP-VFW is a corporation, or limited liability company or other entity, each individual executing this Agreement on behalf of ALP-VFW represents and warrants that he or she is duly authorized to execute and deliver this Agreement on behalf of said corporation, limited liability company or other entity, as the case may be, and that this Agreement is binding upon said corporation in accordance with its terms without the joinder or approval of any other person.

IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:

American Legion Post 299

by ____________________________  Date ___________

Howard Hingiss
Veterans of Foreign Wars Chapter 10394

by ____________________________  Date ___________








Andy Huschek






Milwaukee County Dept. of Parks, Recreation & Culture

by ____________________________  Date ____________







    
Sue Black, Director
Approved as to form and independent status:


Reviewed by:

by _________________________  Date _________

by ________________________  Date  _______

Corporation Counsel





Risk Management
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1

