File No. 13-568
(ITEM          )  From Corporation Counsel, requesting authorization to file appeals in sick allowance decisions in Judith Pasko v. Milwaukee County Case No. 11-CV-2577 and Robert Porth v. Milwaukee County Case No. 11-CV-4908, by recommending adoption of the following:
A RESOLUTION

WHEREAS, Judith Pasko (Pasko) and Robert Porth (Porth) were previously members of a collective bargaining unit of the Federation of Nurses and Health Professionals (FNHP) and American Federation of State, County and Municipal Employees (AFSCME) as part of their county employment and were each subsequently promoted to a county position that is not represented by a collective bargaining unit and each subsequently retired; and

WHEREAS, Pasko and Porth allege that they are entitled to the payment at retirement, under the provisions of the FNHP and AFSCME contracts, of unused sick allowance accrued by each of them prior to the time of their promotion to non-represented positions and that only sick allowance accrued by them after their change to non-represented status is governed by the provisions in the ordinances for non-represented employees, that is, their union status at the time their sick allowance was accrued, and not their status at the time of their retirement, governs the formula for payment of unused sick allowance; and 

WHEREAS, the cases filed by Pasko and Porth were consolidated before Circuit Court Judge William Pocan; and 

WHEREAS, Judge Pocan ruled in the Pasko and Porth cases that they had a vested contract right to be paid under the provisions of the applicable union contract for their unused sick allowance that accrued while they were covered by the union contract and that Pasko and Porth did not intentionally, knowingly and voluntarily waive the provisions of the union contract by accepting their promotions; and 

WHEREAS, Judge Pocan ruled that Pasko is entitled to judgment for additional sick allowance payment at retirement in the amount of $21,779.63 with interest at five percent (5%) per year from March 6, 2008, until judgment is entered in August of 2012 and that Porth is entitled to judgment for additional sick allowance payment at retirement in the amount of $30,174.18 with interest at five percent (5%) per year from July 6, 2010, until judgment is entered in August of 2012; and

WHEREAS, Judge Pocan ruled that Pasko and Porth are entitled to recover reasonable attorneys’ fees under Chapter 109 of the state statutes in the amount of $40,953, but that they are not entitled to recover penalties under that statute; and

WHEREAS, the County Board adopted a resolution on September 27, 2012, (File No. 12-645) authorizing the filing of an appeal in the Wisconsin Court of Appeals; and

WHEREAS, the Court of Appeals issued a decision on June 18, 2013, affirming the decision of Judge Pocan; and

WHEREAS, the judgment in favor of Pasko and Porth will have interest applied at the rate of four and one quarter percent (4.25%) per year from the date of judgment in August of 2012 until paid and may result in an award of additional attorneys’ fees to the plaintiffs; and

WHEREAS, the principle of the ruling in the Pasko and Porth cases could apply to other county employees who were formerly represented by various unions but who have since changed employment to positions that are not represented by a union; and

WHEREAS, the Comptroller estimates that the number of such individuals that could potentially be financially advantaged by this ruling is approximately fifty (50) individuals at a potential cost to the County for payment of additional sick allowance at retirement in the approximate amount of $325,000; and 

WHEREAS, legal fees for retained counsel to prosecute an appeal in the Court of Appeals are covered by the Wisconsin County Mutual Insurance Corporation policy; and
WHEREAS, a petition for review must be filed with the Wisconsin Supreme Court within 30 days of the decision by the Court of Appeals; and

WHEREAS, outside counsel retained for Milwaukee County and the Office of Corporation Counsel recommend the filing of a petition for review with the Supreme Court; 
WHEREAS, the Committee on Judiciary, Safety and General Services, at its June 20, 2013, meeting, recommended DENIAL of the said resolution (vote 4-3); now, therefore,
BE IT RESOLVED, that Milwaukee County approves the filing of a petition for review with the Wisconsin Supreme Court in Judith Pasko v. Milwaukee County Case No. 11-CV-2577 and Robert Porth v. Milwaukee County Case No. 11-CV-4908.
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