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State seeks to promote diversity with special-counsel contracts
1. By: Ali Teske @ September 3, 2019 8:04 am

The next time your law firm is enlisted to provide speclal counsel to the
state, you could find yourself having to furnish information on just how
diverse your staff Is.

Within the past few months, the Wisconsin governor's office of general
caunsel has modified the state’s special-counsel contract to require firms to
furnish numbers and percentages regarding their total numbers for
attorneys, non-attorneys, equity partners and directors. Firms must also
supply specifics on staff members' race and ethnicity and thelr Identification
with the LGBTQ community. The goal, says Ryan Nilsestuen, chief legal counsel to the governor, is to begln a
canversation about diversity and prompt law firms fo take a closer look at themselves.

Nilsestuen describes the new requirement as being a “stralghtforward and easy to understand action (that) can stil
have significant Impact.”

Special-counsel contracts now Include a paragraph and attachment devoted to diversity. A copy of the revised
document, titled “Special Counsel Contract Template,” states: “The State of Wisconsin is committed to retaining
high quality law firms that are committed to Increasing the diversity of the legal profession in Wisconsln, To that
end, the Attorney shall complete Attachment 1 and return it to the Office of Legal Counsel within thirty days of the
effective date of the contract.”

Niisestuen sald the state's revised speclal-counset contract in many ways borrows from practices used by the
Milwaukee County Corporation Counsel.

“They've been at the forefront of this process,” he sald.

According to the governor's office, varlous firms have been retained on contract since the new requirement was
added this past spring. Nilsestuen sald he and his colieagues expected that many law firms would respond
defensively and were instead happy to see that, in a handful of cases at least, the attachments were completed and
returned quicky.

That said, some firms have been not forthcorming. And even with its recent revision, the document: still lacks
Incluslon inltiatives or percentage requirements.

Nilsestuen noted that he is not aware of any other state that uses special-counsel contracts to elicit diversity
information from law firms. Wisconsin, he says, will have accomplished something with this first step if it merely
forces firms to take a hard look at their own makeup.

Beyond that, state officials are hoping to see both increases in diversity numbers and tangible results in the next
few years, Nilsestuen said the new requiremnents will be a “worthwhile exercise” even they if do no more than show
that a single firm has raised its numbers.

The system that the state's new requirements borrow from, the one operated by Milwaukee County Corporation
Counsel, uses a matrix to analyze diversity numbers turned in by firms.

Anne Kearney, Milwaukee County deputy corporation counsel, said, “We deal with a lot of vulnerahle populations —
guardianship matters, mental fllness clients and contract review work.”

County officials’ goal is to ensure they are receiving the best possible legal representation from special counsel while
also recegnizing the Importance of diversity.



“Metrics and data are the starting point to make real change,” Kearney said.

She sald that requiring firms to put their numbers down In black and white provides a trove of basic facts that the
county, and now the state, can use as a starting point in discussions about diversity.

According to Joel Stern, chief executive of the National Association of Minority and Women Owned Law Firms:
“Diversity without inciusion is not a solution.”

Stern sald the “egal profession is dead last with respect to hiring and promotion” when It comes to diversity, Only
four Wiscensin firms and one firm based In both Wisconsin and Arizona are listed on the association's webslte as
NAMWOLF members: Bell & Manning, of Madison; Emile Banks & Assaciates, of Milwaukee; Gonzalez Law, of the
Phoenix Valley area and Milwaukee; La Fleur Law Office, of Milwaukee; and MWH Law Group, of Milwaukee,

Stern said the assoclation is primarily turned to by corporations and legat trade associations that are seeking to hire
in-house counsel. NAMWOLF s capabie of doing the legwork needed to find both outside counsel and speclal-
contract counsel.

In the governor’s office, hiring decisions for outside counsel are made internally. Nilsestuen Is optimistic, though,
that he and his colleagues will branch out, calling on organizations and assodiations fike NAMWOLF to aid in thetr
searches.

To help make the Wisconsin legal profession a bit more diverse, Stern ks calling on “Big Law” firms to set an
example by taking steps to encourage minorities and women to apply for open positions. Stern said Wisconsin
needs to make sures it's the sort of place where minority and women lawyers want to move to, settle down and
open a practice,

Compared with states with large legal markets, such as California and New York, Wisconsin struggles with
recruitment, Both Stern and Nilsestuen agree that In-state firms need to do more to try to attract Jawyers from a
broader peol of candidates. Stern contends firms need to look outside the “go-to” recruitment schools and try to be
innovative,

With attention now being paid to the makeup of firms enlisted for special counsel, will Wisconsin's next step be to
add diversity reguirements to its courses for continuing Jegal education or minimum continuing legat education? Two
new categories for CLE credits took effect on July 1, 2017: lawyer awareness and understanding, SCR 31.02 (3);
and law practice management, SCR 31.02 (4). Even 50, NAMWOLF is not recognized on the “2017-2018 General
Program Approval (GPA) Sponsor” list as a CLE credits sponsor, according to the Wisconsin Board of Bar Examiner's
CLE Reporting website.

That same year, the Tliinois Supreme Court amended Article VIT Rule 794 (d) (1) of its Supreme Court Rules to add
“diversity and inciuslon” as an approved credit topic. Illinols now requires that fawyers obtain at least one hour on
diversity and Inclusion in the 20 hours of CLE credits they are required to obtain every two years,

Meanwhile in Wiscansin, it remains to be seen if the new requirements In the state’s special-counsel contracts will
help make firms more diverse, even if just by a fttle bit.

Stern warns that nothing will be accomplished unless firms are willing to “treat this like any other criticalty important
practice.” If not, Stern said this latest attemnpt "wifl fall unless (firms) see this as a strategic Imperative,”
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