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By Supervisor Weishan, Jr.       File No. 18-802 1 
 2 

 3 
A SUBSTITUTE RESOLUTION/ORDINANCE 4 

 5 
To amend Section 201.24 of the Milwaukee County Code of General Ordinances 6 

relating to the Employees’ Retirement System to improve the accuracy of benefit 7 
calculations and to provide procedures to resolve payment errors 8 

 9 
 10 

WHEREAS, Milwaukee County sponsors the Employees’ Retirement System of 11 
the County of Milwaukee (ERS), a defined benefit retirement plan for the exclusive 12 
benefit of its employees and beneficiaries; and 13 

 14 
WHEREAS, the ERS must adhere to its written plan document (the Ordinances 15 

and Rules) so that it maintains its tax-qualified status as granted by the Internal 16 
Revenue Service (IRS); and 17 

 18 
WHEREAS, the IRS provides retirement plan sponsors an opportunity to self-19 

report errors in the administration of the plan through the Voluntary Correction Program 20 
(VCP), which reduces the potential for penalties if the errors were otherwise discovered 21 
via an IRS audit; and 22 

 23 
WHEREAS, the County filed a VCP with the IRS in 2007 related to several errors 24 

in the administration of the plan; the IRS issued their compliance statement in June 25 
2016 and ERS finalized all corrections in December 2016, making it one of the longest 26 
open VCPs in recollection; and 27 

 28 
WHEREAS, additional errors discovered as part of an internal 2012 Audit as well 29 

as errors discovered by the staff in the Department of Human Resources - Retirement 30 
Plan Services Division ("RPS") were reported to the IRS in a supplemental VCP filing 31 
dated April 22, 2014; and 32 

 33 
WHEREAS, the 2014 Supplemental VCP was amended in December 2017 to 34 

reflect many new errors discovered in an audit authorized by the County Board by 35 
Baker Tilly to help identify pension errors and develop procedures to help eliminate 36 
future errors; and  37 

 38 
WHEREAS, the Milwaukee County Board of Supervisors hereby recognize that 39 

eligible retirees deserve to be paid an accurate pension that reflects the benefits 40 
accrued in their service to Milwaukee County; now, therefore, 41 

 42 
BE IT RESOLVED, that the Milwaukee County Board of Supervisors authorizes 43 

the Department of Administrative Services, working in conjunction with the Comptroller 44 
and Corporation Counsel, to process an appropriation transfer of $2.7 million from Org. 45 
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Unit 1945 – Appropriation for Contingencies to Org. Unit 1950 – Employee Fringe 46 
Benefits to provide the anticipated funding to effectuate this resolution/ordinance; and 47 

 48 
BE IT FURTHER RESOLVED, that the County Board of Supervisors does 49 

hereby adopt the following: 50 
 51 

AN ORDINANCE 52 
 53 
 54 

The County Board of Supervisors of the County of Milwaukee does ordain as 55 
follows: 56 

 57 
Section 1.  Section 201.24(2.19) is amended as follows: 58 
 59 
2.19. - Retirement. 60 
  61 

Retirement shall mean termination of employment after a member has fulfilled all 62 
requirements for a pension. Effective November 1, 2018, Rretirement shall be considered 63 
as only commenceing on the first day of the month immediately following a member's last 64 
day of employment (or authorized leave of absence, if later), and shall terminateing upon 65 
the last day of the month of the date of death of retiree or beneficiary under option.  66 
 67 
Section 2.  Section 201.24(2.22) is deleted and recreated as follows: 68 
 69 
2.22. - Masculine and feminine pronouns. 70 
 71 
The masculine pronoun shall include the feminine.  72 
 73 
RPS 74 
 75 
RPS shall mean retirement plan services, the county department that maintains the 76 
general ledger and related books of the retirement system, administers the pension 77 
payroll, conducts retirement seminars, prepares estimates and processes benefits for 78 
retirees and surviving beneficiaries of the retirement system, and otherwise executes 79 
any administrative plan function delegated to it by either the pension board or the 80 
county.   81 
 82 
Section 3.  Section 201.24(2.23) is created as follows: 83 
 84 
2.23. -  Masculine and feminine pronouns 85 
 86 
The masculine pronoun shall include the feminine.  87 
 88 
Section 4.  Section 201.24(3.1) is amended as follows: 89 
 90 
3.1. - County Contributions 91 
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 92 
(1) Budget year contributions. The pension board shall furnish to the county executive, 93 
prior to June 1 of each year: 94 
  95 

(a) An estimated budget contribution required by the county, including 96 
contributions required under section 3.3, to pay the following year's cost 97 
and to amortize the amount of unfunded obligation of the county over such 98 
period of years as determined from time to time by the county board (e.g., 99 
in 1984, estimate the cost to be incurred in 1985, which will be payable in 100 
1986); and  101 
 102 

(b)  The established actuarial assumptions supporting said required amount. 103 
The county executive shall submit an informational report to the 104 
committees on finance and audit and personnel for consideration during 105 
the June committee cycle, providing for an estimated contribution amount 106 
for the next year's budget and shall include this pension contribution 107 
amount in the executive budget as transmitted to the county board. The 108 
final amount appropriated in the adopted budget by the county board shall 109 
be the estimated contribution to be expensed in the budget year., but paid 110 
to the system in the next following budget year (e.g., in 1984, an estimate 111 
will be made for the amount to be expensed in 1985 but paid in 1986).  112 

 113 
(c)  Effective June 1, 2018, any contribution required from the county resulting 114 

from the county’s assumption of liability for overpayments from the 115 
retirement system in lieu of collection of such overpayments from 116 
members or beneficiaries under this ordinance, including section 8.24. 117 
Detail for such contribution shall be provided to the County.  Any estimate 118 
of such contribution shall be provided when known to the County, so it can 119 
determine the means to pay for such liability. 120 

 121 
Section 5.  Section 201.24(8.21) is deleted and recreated as follows: 122 
 123 
8.21. - Delegation of authority.  124 
 125 

The secretary of the pension board is delegated the authority to implement all 126 
collective bargaining agreements which amend any provision with this ordinance 127 
governing the employes' retirement system or which create new benefits or result in 128 
different computations for entitlements as such relates to the members of specific 129 
collective bargaining unit. All provisions of such collective bargaining agreements as 130 
applicable to specific members and relating to the employes' retirement system are 131 
hereby incorporated by reference within this ordinance for the purpose of this delegation 132 
of authority.  133 
 134 
8.21. - Delegation of authority. 135 
 136 
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(a) General Powers - RPS is delegated the authority to act on behalf of the 137 
pension board with respect to the general administration of the retirement 138 
system.  RPS shall report to the pension board at each meeting of any 139 
material actions taken as delegate of the pension board.  140 
  141 

(b) Collective Bargaining Agreements - RPS is delegated the authority to 142 
implement all collective bargaining agreements which amend any 143 
provision within this ordinance governing the employes' retirement system 144 
or which create new benefits or result in different computations for 145 
entitlements as such relates to the members of specific collective 146 
bargaining unit. All provisions of such collective bargaining agreements as 147 
applicable to specific members and relating to the employes' retirement 148 
system are hereby incorporated by reference within this ordinance for the 149 
purpose of this delegation of authority. 150 

 151 
Section 6.  Section 201.24(8.24) is created as follows: 152 
 153 
8.24. Correction of Underpayment and Overpayment of Benefits  154 
 155 

(1) General – In the event that a benefit paid to a member or beneficiary is 156 
determined to be incorrect, RPS shall take appropriate action to: (i) correct 157 
such error; and (ii) maintain the federal tax-qualified status of the 158 
retirement system under the Internal Revenue Code. 159 
  160 

(2) Erroneous Underpayments – If the benefit paid to a member or beneficiary 161 
is determined to be less than that to which the member or beneficiary is 162 
entitled under the provisions of this ordinance, RPS shall authorize a 163 
single sum corrective payment in an amount equal to: (i) the total amount 164 
of the underpayment for the claim period (as defined in section 8.24(k)); 165 
plus (ii) applicable interest (as defined in section 8.24(d)), calculated as of 166 
the date of each such underpayment.  167 
  168 

(3) Erroneous Overpayments  – If the benefit paid to a member or beneficiary 169 
is determined to be greater than that to which the member or beneficiary is 170 
entitled under the provisions of this ordinance, RPS shall seek to recoup 171 
such overpayment from the member or beneficiary in an amount equal to:  172 
(i) the total amount of the overpayment for the claim period (as defined in 173 
section 8.24(k)); plus (ii) applicable interest (as defined in section 8.24(d)) 174 
calculated as of the date of each such overpayment.  Such repayment 175 
shall be made in the manner set forth in section 8.24(e).  RPS shall seek 176 
to recoup the overpayment immediately upon the expiration of the period 177 
to file an appeal with the pension board or sixty days after notice of the 178 
overpayment has been made, whichever is sooner, or, if an appeal is filed 179 
with the pension board, immediately upon the resolution of the pension 180 
board appeal.  Notwithstanding the foregoing, should a member or 181 



Page 5 of 9 

beneficiary seek redress in any court of law for any issue, recoupment 182 
shall commence as soon as possible after the filing of such a claim.  183 
 184 

(4) Applicable Interest – The calculation of underpayments and overpayments 185 
shall include simple interest at a rate of five percent (5%) per annum on 186 
the underpaid or overpaid amount from the date of incorrect payment(s) 187 
through the applicable period of payback.  The above notwithstanding, to 188 
the extent that a different interest rate is mandated by the Internal 189 
Revenue Service pursuant to the terms of a voluntary correction program 190 
submission under Section 8.23, such rate shall be the applicable interest 191 
rate.  192 
 193 

(5) Repayment of Overpayment Methods – RPS shall seek to recoup any 194 
overpayment in the following order: (i) first, through a lump sum payment 195 
by the member of beneficiary; (ii) second, by entering into a voluntary 196 
repayment agreement under which the member or beneficiary agrees to 197 
make equal monthly direct payments or a lump sum to the retirement 198 
system; and (iii) third, by authorizing equal monthly offsets of future 199 
benefits payable to the member or beneficiary in the manner set forth in 200 
section 8.24(f).  If the member or beneficiary fails to enter into a 201 
repayment agreement within 120 days after notification of the 202 
overpayment and calculated repayment amount, and does not otherwise 203 
file an appeal of the overpayment determination, RPS shall commence 204 
recoupment by offset beginning with the next scheduled payment.   If the 205 
member or beneficiary fails to make a payment under a voluntary 206 
repayment agreement, and such payment is outstanding for thirty days, 207 
RPS shall commence such recoupment of the amount owed by offset in 208 
the manner set forth above.  In all cases, payments shall be applied first to 209 
outstanding applicable interest, and then to erroneous overpayments.  210 
Upon the death of member or beneficiary, RPS shall attempt to collect the 211 
remaining amount owed from the estate or from future benefits payable to 212 
any remaining beneficiary of the member. 213 
 214 

(6) Calculation of Monthly Repayment Amount – The monthly repayment 215 
amount (if voluntarily repaid or recouped by offset) shall be determined by 216 
reference to the total overpayment amount as set forth in the monthly 217 
repayment guidelines established by the Wisconsin Department of 218 
Employee Trust Funds under  Wis. Stat. § 40.08.  The above 219 
notwithstanding, if the member or beneficiary presents verifiable 220 
documentation to RPS within 30 days of notification of the overpayment 221 
that such member or beneficiary’s adjusted gross household income is at 222 
or below the federal poverty threshold as established by the United States 223 
Department of Health and Human Services, then the monthly repayment 224 
amount, shall not exceed five percent (5%) of the member or beneficiary’s 225 
monthly pension benefit.  Acceptable documentation shall include, but is 226 
not limited to, the member or beneficiary’s most recent IRS Form 1040. If 227 
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a member or beneficiary enters into a voluntary repayment agreement, 228 
such repayment agreement may provide for repayment over a shorter 229 
period and/or in a greater amount than otherwise required under this 230 
section 8.24(f).   231 
 232 

(7) Reduction or Waiver of Repayment – RPS shall reduce or completely 233 
waive the overpayment repayment otherwise required in the event of: (i) a 234 
determination that the overpayment amount is below the de minimus 235 
threshold as set forth in section 8.24(i); (ii) a written settlement between 236 
the county and the member or beneficiary, as set forth in section 8.24(j); 237 
(iii) an agreement between the county and the Internal Revenue Service 238 
pursuant to any voluntary correction program filing as set forth in section 239 
8.23; or (iv) a determination by RPS that certain equitable factors, set forth 240 
in section 8.24(h) below merit the mitigation of the member’s or 241 
beneficiary’s repayment obligation.  The above notwithstanding, there 242 
shall be no reduction or waiver of repayment under this subsection if the 243 
overpayment is the direct or indirect result of the member’s or 244 
beneficiary’s fraud, material misrepresentation or material omission.  245 
 246 

(8) Equitable Factors – Equitable factors which may be applied, in the 247 
discretion of RPS, to reduce monthly recoupment payments mandated 248 
under section 8.24(f) shall be: (i) the financial status of the member or 249 
beneficiary and their household; (ii) the amount of the overpayment; (iii) 250 
the amount of the monthly benefit payment; (iv) the culpability of the 251 
member or beneficiary in the circumstances that gave rise to the 252 
overpayment; (v) extraordinary medical or long-term care expenses; (vi) 253 
whether the member or beneficiary supports claimed dependents; and (vii) 254 
fairness to other members and beneficiaries. 255 
 256 

(9) De Minimus Overpayments – RPS shall waive a member’s or beneficiary’s 257 
repayment obligation if the total of all overpayments is less than $165.00, 258 
inclusive of applicable interest under section 8.24(d).   259 
 260 

(j) Settlement of Overpayments –  261 
 262 
(1) RPS shall settle any dispute with respect to overpayments made to 263 
members and/or beneficiaries who have retired and commenced benefit 264 
payments prior to June 1, 2018, in conformity with the limitations of this 265 
subsection, subject to approval by the Office of Corporation Counsel if the 266 
requirements of this subsection are met.  Any such settlement shall: (i) 267 
forgive the member or beneficiary’s obligation to repay any portion of the 268 
overpayment that remains outstanding at the time of the settlement; (ii) 269 
require that the member or beneficiary accept the revised calculation of 270 
the benefit; and (iii) require that the member or beneficiary agree to 271 
release any and all claims against the county, retirement system, county 272 
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board, pension board and retirement system staff with respect to any and 273 
all claims relating to the retirement system.  274 
 275 
(2) In addition to the requirements set forth in 8.24(j)(1), any 276 
settlements under this section which shall be administered in accordance 277 
with these restrictions: (A) the settling beneficiary or member shall be 278 
offered the opportunity to meet with a representative of the retirement 279 
system in-person to review the terms of the settlement, including any 280 
recalculated benefit; (B) the member or beneficiary shall be advised that 281 
he or she should consult with an attorney before agreeing to the 282 
settlement; (C)  the member or beneficiary shall be given a reasonable 283 
time to consult with an attorney, which in no case shall be less than seven 284 
(7) days; and (D) the beneficiary or member shall be given no less than 285 
seven (7) days to revoke the settlement agreement following its execution.  286 
 287 
(3) An offer of settlement shall not be made to any member or 288 
beneficiary if the overpayment at issue was the direct or indirect result of 289 
fraud, material misrepresentation or material omission.  290 
 291 
(4) Any repayments made to the retirement system prior to the 292 
execution of a settlement agreement under this subsection shall remain 293 
assets of the retirement system and shall not be refunded or otherwise 294 
returned to the member or beneficiary.  295 
 296 

(k) Claim Period – Any claim for the correction of an underpayment or 297 
overpayment must be initiated by the aggrieved party in writing on or 298 
before the sixth anniversary of the date on which the payment is issued by 299 
the retirement system.  For purposes of this subsection, a payment shall 300 
be a single benefit payment or any single periodic payment if the benefit is 301 
paid in an installment or annuity form.  Any claim with respect to a periodic 302 
payment shall apply to each subsequent periodic payment.  A timely claim 303 
made during the claim period shall remain valid during the period of 304 
appeal (to the pension board or any court of law) and through final 305 
disposition of such appeal even if such disposition occurs after the sixth 306 
anniversary of the date of payment. 307 

 308 
(l) Effective Date – Except as otherwise set forth above, this section shall 309 

apply to any overpayment or underpayment that is not otherwise subject 310 
to an agreement or commitment of correction as of June 1, 2018. 311 

 312 
 313 
Section 7.  Section 201.24(11.7) is amended as follows: 314 
 315 
11.7. - Exemption of funds and benefits from taxation, execution and assignment. 316 
 317 
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All moneys and assets of the retirement system and all benefits and pensions 318 
and every portion thereof, both before and after payment to any member or 319 
beneficiary, granted under the retirement system shall be exempt from any 320 
state, county, or municipal tax, and from attachment or garnishment process, 321 
and shall not be seized, taken, detained or levied upon by virtue of any 322 
executions, or any process or proceeding whatsoever issued out of or by any 323 
court of this state, for the payment and ratification in whole and in part of any 324 
debt, claim, damage, demand or judgment against any member of or 325 
beneficiary under the retirement system, and no member of or beneficiary 326 
under the retirement system shall have any right to assign his benefit or 327 
allowance, or any part thereof, either by way of mortgage or otherwise, 328 
provided, however, that the pension board may at its option and under rules 329 
and regulations promulgated by it permit retired members to assign a portion 330 
of their pension for the regular monthly payment of medical, surgical and 331 
hospital care. The exemption from taxation contained herein shall not apply 332 
with respect to any tax on income.  Effective June 1, 2018, this section shall 333 
not prohibit the forfeiture or garnishment of benefits and pensions pursuant to:  334 
   335 

(a) Applicable requirements of Wisconsin Statutes or Milwaukee 336 
County Ordinances; 337 
 338 

(b) A lien or levy imposed on the member or beneficiary by the Internal 339 
Revenue Service; or 340 
 341 

(c) A lien or levy imposed on the member or beneficiary by the 342 
Wisconsin Department of Revenue. 343 

 344 
 345 
Section 8.  Section 201.24(11.8) is amended as follows: 346 
 347 
11.8. - Protection against fraud. Falsification or Absence of Information and 348 
Records. 349 
 350 

(a) Protection Against Fraud - Any person who shall knowingly make any 351 
false statement or shall falsify or permit to be falsified any record(s) of this 352 
retirement system in any attempt to defraud such system as a result of 353 
such act shall be guilty of a misdemeanor, and shall be punishable 354 
therefor under the laws of the state. Should any change or error in the 355 
records result in any member or beneficiary receiving from the retirement 356 
system more or less than he would have been entitled to receive had the 357 
information and records been correct, the board shall correct such error, 358 
and as far as practicable shall adjust the payments in such manner that 359 
the actuarial equivalent of the benefit to which such member or beneficiary 360 
was correctly entitled shall be paid. 361 
 362 
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(b) Missing Information – In the event that the records containing information 363 
necessary to calculate a member or beneficiary’s benefits under the 364 
system are missing, ERS may make reasonable estimates of such 365 
information as necessary to calculate the member or beneficiary’s 366 
benefits.  Any such calculations based upon reasonable estimates shall be 367 
presumed correct and binding upon the member or beneficiary.  The 368 
above notwithstanding, should any information and records subsequently 369 
become available, any member or beneficiary receiving from the 370 
retirement system more or less than he would have been entitled to 371 
receive had the information and records been correct, the board shall 372 
correct such error, and as far as practicable shall adjust the payments in 373 
such manner that the actuarial equivalent of the benefit to which such 374 
member or beneficiary was correctly entitled shall be paid.  If the corrected 375 
amount results in an overpayment greater than the de minimis threshold 376 
as set forth in section 8.24(i), RPS shall seek to recoup any overpayment 377 
in the manner set forth in section 8.24(e).  378 

 379 
 380 
Section 9.  Effective Date. Each provision of this Act shall be effective as of the date 381 
stated therein.  If no such date is stated, the provision shall be effective as of 382 
December 24, 1967. The Pension Board or RPS may, as appropriate, delay the 383 
disposition of any matter under such provision pending the establishment or 384 
amendment of interpretive Rules issued pursuant to Section 8.6.  In no event shall 385 
such delay invalidate the effective date or applicably of such provision. 386 
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