File No. 12-14 (a) (  )         

(Journal December 15, 2011)

(ITEM     )  Reference file established by the County Board Chairperson relative to offers to purchase on lands under County control with an undesignated use, by recommending adoption of the following:

A RESOLUTION


WHEREAS, at the December 6, 2010 meeting of the Economic and Community Development Committee, staff was directed to negotiate with MSOE and M&I Bank, now known as BMO Harris Bank (Harris), the sale/exchange of County-owned Park East land/Harris land with MSOE and Harris for the development of a soccer facility and parking structure, including a retail component (MSOE Project); and,


WHEREAS, in February 2002, the Wisconsin Department of Transportation (WDOT), Milwaukee County (County) and the City of Milwaukee (City) entered into the Park Freeway Land Disposition Plan and Agreement (Agreement).  The Agreement defines the rights and responsibilities of each party regarding the sale of the Park East Freeway lands no longer needed for transportation purposes. Pursuant to the Agreement, sale proceeds from these lands, based on the appraised value approved by the State, shall be divided between the State, the County and the Federal Highway Administration (FHWA) based on their respective percentage financial participation when these lands were originally purchased. Reimbursement to the State and FHWA shall occur at the time each land area is sold. Per the Agreement, the FHWA share of the sale proceeds will be deposited in a WDOT fund as individual parcels are sold and will be used to fund only transportation projects that are eligible under Title 23, in Milwaukee County; and


WHEREAS, over the last twelve months extensive negotiations have occurred between County staff, Corporation Counsel and representatives of MSOE and Harris regarding the sale of lands needed for the development of the MSOE Project. In addition, numerous discussions/meetings have taken place with City staff to coordinate the efforts of MSOE and Harris to obtain the needed agreements and approvals from the City to construct the development; and

WHEREAS, the negotiations have resulted in the creation of the following three documents:

1. Tri-Party Agreement.

2. Development Agreement.

3. Public Access Easement Agreement.

The Tri-Party Agreement (Tri-Party) is between the County, MSOE, and Harris. The Tri-Party provides for the sale of County-owned Park East land to MSOE and the exchange of land between MSOE and Harris to create the land ownerships needed for the development of the MSOE Project and to replace the existing Harris land ownership. The Tri-Party also requires MSOE to enter into a Development Agreement with the County requiring MSOE to develop and maintain a portion of the land as public open space and to grant the County a Public Access Easement for the land designated for public use; and

WHEREAS, the terms and conditions of the three above-named documents are summarized and paraphrased below as follows:

TRI-PARTY AGREEMENT

Milwaukee County (Seller)

The Milwaukee School of Engineering (Purchaser)

BMO Harris Bank National Association (Purchaser)

SUBJECT PROPERTY:

· The subject property comprises Blocks 3, 4, 5, of the Park East Corridor, East of the Milwaukee River and all street/alley right-of-way (ROW) within.

· The subject property is further divided as follows:

     

Parcel A – County owned Block 3.

Parcel B – County owned portion of Block 5.

Parcel C – County owned portion of the future Market Street ROW.

Parcel D – County owned portion of Block 4.

Parcel E – Harris owned portion of Block 5.

Parcel F – Harris owned portion of the future Market Street ROW.

Parcel G – Harris owned portion of Block 4.

Exhibits A and B depicting the aforementioned parcels are attached hereto.

PURCHASE PRICE:

County owned property (see Exhibit A and Schedule 3):

· Purchase prices are determined by State of Wisconsin approved appraisals less approved cost estimates for environmental remediation.

· County to convey Parcels A, B (except City portion of Parcel B), and D to MSOE and shall quit claim Parcel C to the City for public road purposes (Market Street).

· Parcels A and C shall generate no purchase price due to public use of Parcel A as Public Open Space and Parcel C for public road purposes (Market Street).

· The purchase price of Parcel B less environmental remediation and value of City portion of Parcel B ($6,000) is $1,633,692.

· The purchase price of Parcel D is $2,171,696.

· Total purchase price for Parcels A, B, C, and D is $3,805,388 less an environmental escrow amount of $1,144,586 for environmental remediation of Parcels A and D resulting in a net purchase price to County of $2,660,802. Environmental escrow amount of $1,144,586 shall be utilized per the terms of the Development Agreement, with any remaining balance paid to the County.

Harris owned property (see Exhibits A, B and Schedule 4):

· MSOE to convey Parcel B to Harris.

· Harris to convey Parcels F to the City for public road purposes (Market Street) and Parcel G to MSOE.

· The purchase price of Parcel F is $ 371,805.

· The purchase price of Parcel G less environmental remediation is $959,039.

Payments shall be paid to Chicago Title Insurance Company as follows:

· From MSOE $3,224,380.

· From Harris $308,848.

· From the City $272,160 ($278,160 less $6,000 for City’s portion of Parcel B).

· Total paid is $3,805,388.

Disbursements:

· Chicago Title shall disburse the total purchase price of $3,805,388 as follows:

1. $1,144,586 into the Environmental Escrow Account.

2. $2,660,802 less adjustments and prorations to Milwaukee County.

TITLE COMMITMENT/INSURANCE:

· County to provide a title commitment for Parcel B naming Harris as proposed insured.

· County and Harris shall cooperate to provide a title commitment for Parcels A, D, and G naming MSOE as proposed insured with costs of title paid proportionately by County and Harris.

· If MSOE or Harris discover any title defects that are not acceptable they shall give notice and owner shall exercise their best effort to correct.

· If unacceptable title defects cannot be cured, the party giving notice may:

1. Declare Agreement null and void.

2. Waive such title defect and proceed to close without recourse.

CONTINGENCIES:

· Certified Survey Map (CSM) being approved by City, Harris, and MSOE.
· County and MSOE entering into a Development Agreement for the construction of the MSOE Project.
· MSOE and/or Harris completing the following:

1. Survey to remove all standard survey exceptions from the title insurance policy.

2. All governmental approvals needed for the intended development.

3. Rezoning of land by the City to allow all intended uses.

4. MSOE and Harris entering into an agreement to provide Harris with temporary parking during the construction of MSOE’s Project.

5. MSOE, Harris, and the City entering into a construction staging agreement.

6. MSOE and Harris entering into a 10-year parking agreement of up to 220 parking stalls in the proposed parking structure.

7. MSOE, Harris, and the City entering into an agreement granting MSOE and Harris continuous access to their respective ownership parcels.

SATISFACTION OF CONDITIONS:

· Parties agree to cooperate in satisfying the above contingencies.

· If any conditions specified are not satisfied, MSOE and/or Harris may terminate Agreement with written notice.

· Upon any such termination by MSOE or Harris, the Agreement shall become null and void and the Parties shall have no further liabilities or obligations.

INSURANCE AND INDEMNIFICATION:

· Prior to conducting physical inspections or testing, MSOE and/or Harris shall secure general liability insurance in amounts of $1,000,000 each occurrence and $2,000,000 in the aggregate.
· On County owned parcels the insurance shall name the County and the State of Wisconsin as additional insureds.
· On the Harris property the insurance shall name Harris as an additional insured.
CLOSING DATE:

· Closing shall occur at the earlier of:
1. 15 days after satisfaction of all contingencies, or

2. April 30, 2012.

· All parties shall deliver occupancy of respective parcels.

· All parties shall close in escrow with Chicago Title Insurance Company.

CLOSING DOCUMENTS:

· On or before closing date, all parties agree to provide any and all deeds, owner’s affidavits, broker’s affidavits, Gap Affidavits, closing statements, Wisconsin real estate transfer returns (County exempt), certificates of non-foreign status, seller notifications and any other ancillary documents.
CLOSING COSTS AND PRORATIONS:

· As applicable, County and Harris shall be responsible for payment of the following:

1. Real and personal property taxes, if any, for prior years and a prorated amount, on a daily basis, of current year taxes through the day immediately before closing.

2. Special assessments for work commenced, completed or levied prior to closing.

3. All metered utility charges.

4. Transfer taxes, if any.

5. Premiums for title insurance including Gap endorsements.

6. One third of any closing fee charged by Chicago Title with MSOE paying the remaining third.

PARK EAST ADVISORY COMMITTEE:

· MSOE and the County shall present the MSOE Project to the Park East Advisory Committee to demonstrate compliance with the Park East Redevelopment Compact.
MSOE’s INTENDED USE AND PUBLIC ACCESS EASEMENT AGREEMENT:

· Collegiate athletic complex, parking structure, and public open space.
· MSOE to grant/execute a Public Access Easement Agreement (Exhibit E), which among other things requires MSOE to maintain Parcel A as public open space.
EXCHANGE:

· Harris to effectuate a tax deferred exchange of Parcels F and G for Parcel B in accordance with the provisions of Section 1031 and the Regulations.

NO REPRESENTATIONS OR WARRANTIES:

· County and Harris, as sellers/transferors make no warranties or representations related to their respective properties subject to the Agreement.

· Any materials provided to any party shall not be construed as a warranty or representation.

· MSOE and Harris as buyer’s/transferees, agree to purchase/take title to the property pursuant to the Agreement in its “AS IS” condition.

DEVELOPMENT AGREEMENT

Milwaukee County (County)

The Milwaukee School of Engineering (Developer)

The County and Developer will enter into this agreement to set forth certain terms and conditions by which the subject property will be developed and to establish certain additional covenants and restrictions.

SUBJECT PROPERTY:

· Lots 1 and 2 of the attached Certified Survey Map.

· Lot 1 to be developed as a soccer/parking structure/retail.

· Lot 2 to be developed and maintained as a “Public Open Space”.

The Developer plans to construct a three level parking structure with a NCAA regulation size soccer field on top. Soccer field will be used for collegiate soccer and lacrosse. The soccer field will also be available to local youth sports during the weekends. The structure will also have a ground level retail component such as a coffee/sandwich shop. The Developer will also develop and maintain the “Public Open Space” area as a green space for the public and patrons of the retail component. 

DEVELOPMENT OF PROJECT:

Construction by the Developer:

· Development to be constructed by Developer in a good and workmanlike manner and in compliance with all applicable building codes and ordinances. Material alterations of the plans require County approval.

· Project shall commence within six (6) months after the closing of the land sale and construction completed within thirty (30) months of closing.

· Developer to provide a $50,000 Performance Bond.

Condition of Property/Construction of Infrastructure and Environmental Escrow:

· Property conveyed in its “as is” condition.

· From the proceeds of sale, $1,144,586 shall be placed into an interest-bearing escrow account held by the title company.

1. Funds to be used for environmental remediation of the MSOE Project site.

2. County staff and/or consultants shall monitor remediation activities.

3. Disbursement of funds shall require County staff approval.

4. County shall not be liable for any remediation cost that exceeds the escrowed amount.

5. Excess funds after remediation shall be returned to County upon the earlier of:

· MSOE receiving a satisfactory closure letter from the Wisconsin Department of Natural Resources (WDNR), or
· Five years following the completion of construction.
6. County, MSOE and WDNR shall meet approximately every six months after completion of construction to pursue closure letter.

Labor Standards:

· Developer shall maintain labor standards as follows:

1. Prevailing overtime rates.

2. Minimum hourly wage rates and minimum fringe benefits as then filed in the office of County Clerk and Director of Public Works by Milwaukee Building and Construction Trades Counsel (AFL-CIO).

3. Comply with the “Prevailing Wage and Employment Data” sections of the Park East Redevelopment Compact (PERC).

4. Maintain proper records.

Nondiscrimination and Affirmative Action:

· Developer shall not discriminate against employees and applicants.

· Developer shall post notices setting forth nondiscriminatory practices.

· Developer will implement principles of equal opportunities through an effective affirmative action program.

· Developer shall cause its contractors and subcontractors to implement nondiscriminatory and DBE goals.

DBE Participation Goals:

· Developer and its contractors shall commit to Disadvantaged Business Enterprise (DBE) participation goals and comply with the PERC.

· Developer shall work with the County’s CBDP Section and submit a PERC Compliance Plan.

DEFAULTS AND REMEDIES:

Events of Default by the Developer:

· Construction stoppage.

· Delay in commencement of construction.

· Delay in completion of the project.

· Failure to perform any other term, condition or covenant of agreement.

· Developer shall have thirty (30) day period to cure.

· Developer subject to payment of actual damages in event of default.

· County has option to repurchase land in event of default.

GENERAL PROVISIONS:

Conveyance of the Property:

· Prior to completion, Developer shall not convey property without County approval.
· Developer reserves the right to join and associate with others for the purpose of developing the project provided:
1. Developer notifies the County.

2. Developer remains fully responsible to the terms of this agreement.

3. Additional parties approved unless rejected by County in writing.

· Developer not restricted to enter into appropriate modes to finance development.

Force Majeure:

· Neither Developer nor County shall be in breach or default of its obligations in the event of delays caused by events beyond either party’s control.

· Notices of a Force Majeure delay shall be given within 15 business days of event.

· Failure to give proper notice shall constitute a waiver of claim for extension of time because of Force Majeure delay.

Entire Agreement and Amendments:

· No prior oral agreements or understandings shall be valid or of any force or effect.

· Agreement shall not be altered, modified or amended except in writing signed by County and Developer and recorded in the office of the Register of Deeds of Milwaukee County.

· The County and the Developer reserve the right to modify and amend this Agreement without the joinder or approval of any other party.

Successors:

· Except as otherwise expressly provided herein, all of the covenants, agreements, terms and conditions of this Agreement shall run with the property and inure to the benefit of and be binding upon the County and Developer and their respective successors and assigns.

Independent Contractor:

· This Agreement shall not constitute or be construed to create a partnership or joint venture between the County and the Developer.

· Developer at all times is acting and performing as an independent contractor.

· The sole relationship between the County and the Developer is that of a seller and purchaser of land.

Records and Audits:

· Once a year, Developer shall allow County to audit, examine and make copies of, excerpts or transcripts from any records or other information directly relating to matters under this Development Agreement.

· Developer shall maintain and make available to the County the audit information for no less than three years after conclusion of the obligations.

Environmental Indemnification:

· Developer agrees to indemnify, hold harmless, and defend County from any and all liabilities and costs related to the presence of Hazardous material.

· Developer is responsible for remediation of Hazardous Material.

· Developer is released from said obligations if County repurchases property or County actively caused the mitigation of contamination onto property.

· The Environmental Indemnification does not limit or restrict the use of the escrowed funds for environmental remediation.

PUBLIC ACCESS EASEMENT AGREEMENT 


Milwaukee County (Grantee)


The Milwaukee School of Engineering (MSOE)


MSOE Properties, LLC (the “Subsidiary”)


MSOE and the Subsidiary (collectively, the Grantors)


PUBLIC OPEN SPACE:

· Lot 2 of the attached Certified Survey Map.

DEVELOPMENT OF PUBLIC OPEN SPACE:
The “Public Open Space” (Property) will be conveyed to the Subsidiary and the Subsidiary shall grant to Grantee a nonexclusive easement (easement) for pedestrian and recreational use with the following conditions and restrictions:

· Grantors to develop the Property in conformity with the terms of the County and City Development Agreements and the Detailed Planned Development to be approved by the City as a green space welcoming to the general public as well as patrons visiting the commercial venture(s) within the adjacent MSOE Project.

· Improvements may include without limitation, green space, tables, umbrellas, seating areas, and other appropriate amenities.

· Use of the Property shall comply with applicable federal, state and local laws, statutes, ordinances, codes, and regulations.

· Use of the Property shall exclude any commercial operations.

· Grantors may install subsurface utilities, improvements, and structures and grant non-exclusive easements or rights for underground utilities.

· Grantors or its affiliates (collectively referred to as the “MSOE Organizations”) may hold planned events up to four (4) times a year and not exceeding three (3) days for each event.

· Additional events shall require a permit from the Grantee.

· Grantors shall be responsible to maintain the Property and its improvements to standards applied to public parks in the City of Milwaukee.

· Grantors shall make the Property available to the General Public.

· The Property shall not be subject to County alcohol permitting requirements.

· Grantors shall pay all maintenance and repair costs for the Property and improvements.
· Alterations to the Property shall comply with the provisions of the Park East Redevelopment Plan and the City Code of Ordinances.

· Material structural alterations shall not be made without written consent of the Grantee.

· The easement shall not be assigned without written agreement by the other parties.
· The easement shall run with the land and be binding on and shall inure to the benefit of the parties hereto and their respective heirs, successors and assigns.
· All notices from one party to another under the agreement shall be in writing.
· The easement may be amended only by a written agreement by Grantee and Grantors and shall not violate any provisions of the Park East Compliance Plan without approval by the City.
· City shall have the right to enforce Section 6 of this easement (City park maintenance standards) by issuing notices and if needed apply special charges to the Property as provided by Sec. 66.0627 of the Wisconsin Statutes.


; and


WHEREAS, the Committee on Economic and Community Development at their meeting on January 23, 2012 recommended acceptance of the above-described Tri-Party, Development, and Public Access Easement Agreements; now, therefore,


BE IT FURTHER RESOLVED, that the County Executive and the County Clerk are hereby authorized to sign the above described Tri-Party, Development and Public Access Easement Agreements; and


BE IT FURTHER RESOLVED, that the County Executive, the County Clerk, and/or other appropriate County officials are hereby authorized to execute, after Corporation Counsel approval, any and all instruments, including but not limited to an escrow agreement or any items referenced in the Tri-Party, Development, and Public Access Agreements, necessary to implement the intent of this resolution; and


BE IT FURTHER RESOLVED, that the County Executive and the County Clerk are hereby authorized to convey by Warranty Deed Parcels A, B, and D as described above to MSOE and/or assigns for the consideration of $3,805,388 less the environmental escrow of $1,144,586 pursuant to the terms and conditions of the Tri-Party Agreement; and


BE IT FURTHER RESOLVED, that the County Executive and the County Clerk are hereby authorized to convey by Quit Claim Deed Parcel C as described above to     the City of Milwaukee and/or assigns for no consideration pursuant to the terms and conditions of the Tri-Party Agreement.
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