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INTEROFFICE COMMUNICATION
COUNTY OF MILWAUKEE


DATE:	May 31, 2012

TO:	Marina Dimitrijevic, Chairwoman, County Board of Supervisors
		
FROM:	John LaFave, Register of Deeds
Kimberly Walker, Corporation Counsel
Mark A. Grady, Deputy Corporation Counsel

SUBJECT:	Proposed Transfer Tax Litigation
		
Please refer the attached resolution to the Committee on Judiciary, Safety and General Services.

We request approval of the attached resolution authorizing litigation and a contract for legal representation.

Background

Grantors in real estate transactions in Wisconsin (and most states) are required to pay a real estate transfer fee for the privilege of recording various documents with the Register of Deeds.  See §77.22, Wis. Stats.  Federal National Mortgage Mortgage Association (“Fannie Mae”) and Federal Home Loan Mortgage Corporation (“Freddie Mac”) have been grantors in numerous real estate transactions in Wisconsin (and other states) and have recorded transactions with the Registers of Deeds in counties across Wisconsin.  For each of these transactions, Wisconsin law requires grantors to pay $.30 per each $100 value of the transferred property.  Freddie Mac and Fannie Mae did not pay the transfer fees, claiming an exemption for federal entities.

Recently, in litigation in Michigan brought on behalf of eighty-three counties in Michigan, a federal district court held that Fannie Mae and Freddie Mac were not entitled to claim the exemption because they are private entities, not a part of the federal government.  Genesee County v. Federal Housing Financing Agency et al., 2:11-CV-14971-VAR (S.D. Mich. 2011).  That decision is currently on appeal to the U.S. Sixth Circuit Court of Appeals.

William Horton of the law firm of Giarcomo, Mullins & Horton P.C. is the lead class counsel for the Michigan case.  

Proposed Litigation

Our offices have been approached by a Florida attorney who has filed a similar suit in federal court in Georgia and has asked the County to join that action.  Our offices have also been approached by a local law firm:  Hansen Riederer Dickinson Crueger & Reynolds LLC (“HRDC&R”), who is strategically partnering with Attorney Horton’s firm and who proposes to file and pursue similar class action litigation in federal court in Wisconsin on behalf of Milwaukee County and other Wisconsin counties.  Both attorneys have asked that Milwaukee County be a lead plaintiff in litigation.

Our offices have discussed the proposed litigation.  At this point, the exact amount of any recovery is unknown without a review of all recorded transactions.  Wisconsin counties retain 20% of the transfer fees and the balance of 80% is passed to the State of Wisconsin.  However, the Register of Deeds office roughly estimates that the County’s portion of the unpaid transfer fees could amount to over $100,000.00.  

Our offices recommend that the local firm be retained to pursue this litigation.  The firm has a working relationship with the Attorney Horton and the lawyers who have already successfully litigated this issue in Michigan.  As part of that partnership, the firm will have access to a established system to independently identify and calculate the amount of unpaid fees without utilizing significant time of county employees in the Register of Deeds’ office.  In addition, the local firm includes lawyers who previously were part of the firm of Michael, Best & Friedrich and, as part of that firm, Mr. Hansen was an important member of the team of attorneys who successfully represented Milwaukee County in the litigation against Mercer Human Resources Consulting, the pension actuary.  The firm of HRDC&R is also the largest woman-owned law firm in Wisconsin.  The firm has extensive experience in complex class action litigation.  Last, the strategy being pursued by this firm appears to us to be more conducive to effective recovery of Milwaukee County’s interests.  Other Wisconsin counties will be encouraged to join the litigation, but their financial interests are individually substantially smaller; many other county Registers of Deeds are aware that Milwaukee County is considering this action and are awaiting the County’s decision.

[bookmark: _GoBack]The firm has proposed a floating contingency fee of 25% of the amount recovered if recovery is in the first 90 days, 30% if recovery is after 90 days, but prior to trial and 33% if recovery is after the trial begins.  No fees or litigation costs will be paid by Milwaukee County if no recovery is made.  

We request approval of this legal representation contract without the issuance of a Request for Proposals.  The experience and knowledge related to this matter is unique and this suggested firm should be acknowledged for bringing this potential claim to the attention of Milwaukee County.

Requested Action

We request approval of the attached resolution that authorizes the filing of the litigation on behalf of Milwaukee County and the retention of the HRDC&R firm to represent Milwaukee County in this matter.


cc:	Amber Moreen
	Janelle Jensen
