DEVELOPMENT AGREEMENT

PARK EAST CORRIDOR DEVELOPMENT OF BLOCKS 3 AND 4

THIS AGREEMENT is made as of the _____ day of_____________, 2012, by and between MILWAUKEE COUNTY (the "County"), and THE MILWAUKEE SCHOOL OF ENGINEERING (hereinafter "Developer").

RECITALS

On or about the date herewith, the Developer is acquiring certain property in the City of Milwaukee, Milwaukee County, Wisconsin , commonly referred to as Parcels A, D and G, as more fully described on Exhibit A attached hereto (the "Property") from the County and BMO HARRIS BANK NATIONAL ASSOCIATION, as successor-in-interest by merger to M&I MARSHALL & ILSLEY BANK ("M&I") pursuant to a certain Tri-Party Agreement between the County, Developer and M&I dated ______________, 2012 and attached hereto as Exhibit B (the "Tri-Party Agreement").  The Property consists of approximately 3.1556 acres of land and is located within the former Park East Freeway Corridor in the City of Milwaukee.  The parties now desire to enter into this Agreement to set forth the terms and conditions by which the Property will be developed and to establish certain additional covenants and restrictions for the benefit of the Property acquired by the Developer.

AGREEMENT

In consideration of the mutual covenants and agreements contained herein and in the Tri-Party Agreement and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1. Definitions.  In addition to the words and terms elsewhere defined in this Agreement, the following words and terms used herein shall have the following meanings:

(a) "Building" means the improvements to be initially constructed by the Developer on the Property in conformity with plans and specifications approved by the County and the City of Milwaukee, all as more particularly described on Exhibit C.

(b) "Environmental Damages" means all claims, judgments, damages, losses, penalties, fines, liabilities (including strict liability), fees and expenses of defense of any claim and of any settlement or judgment, including without limitation attorneys' fees and consultants' fees, any of which are incurred at any time as a result of the existence of Hazardous Material upon, about, or beneath the Property or migrating or threatening to migrate to or from the Property, or the existence of a violation of Environmental Requirements pertaining to the Property, including without limitation:  (i) damages for personal injury, or injury to property or natural resources occurring upon or off the Property, foreseeable or unforeseeable, including without limitation, lost profits, consequential damages, interest and penalties, including, but not limited to, claims brought on behalf of employees of the Developer or the County; (ii) diminution in the value of the Property, and damages for the loss of or restriction on the use of or adverse impact on the marketing of rentable or usable space or of any amenity of the Property; (iii) fees incurred for the services of attorneys, consultants, contractor, experts, laboratories and all other fees incurred in connection with the investigation or remediation of such Hazardous Materials or violation of Environmental Requirements, including, but not limited to, the preparation of any feasibility studies or reports or the performance of any cleanup, remedial, removal, containment, restoration or monitoring work required by any federal, state or local governmental agency or political subdivision, or reasonably necessary to make full economic use of the Property or otherwise expended in connection with such conditions; (iv) liability to any third person or governmental agency to indemnify such person or agency for fees expended in connection with the items referenced in this subparagraph.

(c) "Environmental Requirements" means all applicable past, present and future laws, statutes, regulations, rules, ordinances, codes, licenses, permits, orders, approvals, plans, authorizations, concessions, franchises and similar items of all governmental agencies, departments, commissions, boards, bureaus or instrumentalities of the United States, the State of Wisconsin and political subdivisions thereof and all applicable judicial and administrative and regulatory decrees, judgments and orders relating to the protection of human health or the environment, including, without limitation:  (i) all requirements, including, but not limited to, those pertaining to, best management practices, reporting, licensing, permitting, investigation and remediation of emissions, discharges, releases or threatened releases of Hazardous Material (as defined herein) and (ii) all requirements pertaining to the protection of the health and safety of employees or the public.

(d) "Hazardous Material" means any substance:  (i) the presence of which requires investigation or remediation under any federal, state or local statute, regulation, ordinance, order, action or policy; or (ii) which is or becomes defined as a "hazardous waste" or "hazardous substance" under any federal, state, or local statute, regulation or ordinance or amendments thereto, including without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. section 9601 et seq.); and/or the Resource Conservation and Recovery Act (42 U.S.C. section 6901 et seq.); or (iii) which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by any governmental authority, agency, department, commission, board, agency or instrumentality of the United States, the State of Wisconsin, or any political subdivision thereof; or (iv) the presence of which is on the Property; or (v) which contains gasoline, diesel fuel or other petroleum hydrocarbons; or (vi) which contains polychlorinated bipheynols (PCBs), asbestos or urea formaldehyde foam insulation.

(e) "Park East Redevelopment Compact" means Milwaukee County Board Resolution File No. 04-492 attached hereto as Exhibit D.

(f) "Project" means the Building, roads, driveways, parking areas, signs, walkways, loading areas, fences and walls, sewer, electrical, gas, water and other utility distribution systems, landscaping, drainage and other improvements to be initially constructed on the Property by or for the Developer in conformity with the approved plans and specifications, all as more particularly described on Exhibit E.

(g) "Material Alteration of the Project" shall mean (i) a 10% (ten percent) variance in the square footage of the project or any material alteration to:  (ii) the exterior materials, (iii) the general appearance, (iv), the scope and use of the project, or (v) the stated intentions of the Project -- each of the above as reflected in the most current submitted plans as reflected in Exhibit C; "Material Alteration of the Project" shall also mean (vi) any change to the DBE Participation Goals and (vii) any alteration in Developer's compliance with the Park East Redevelopment (PERC) Compact Compliance Plan approved by the Milwaukee County Community Business Development Partners ("CBDP").  Regarding Material Alterations (vi) and (vii), Developer may not proceed without first obtaining the advance written consent of the Milwaukee County Board.

2. Development of the Project.

2.1. Construction by the Developer.  The Developer shall, at its own cost and expense, cause the construction of the Project on the Property in a good and workmanlike manner and in compliance with all then applicable building codes and ordinances.  The Developer represents that the total projected cost of acquiring the Property and constructing the Project thereon shall be as specified on Exhibit F.  Construction of the Project on the Property shall be completed substantially in conformity with the plans, specifications, landscape plan, signage plan, drainage plan and parking plan as submitted by the Developer and approved by County Board Resolution _______, which is attached hereto as Exhibit G, and as approved by the City of Milwaukee (the "Approved Plans").

The Approved Plans may be modified from time to time during the course of construction and shall not require the consent of the County except the advance written consent of the County shall be required to the extent that such modifications are a "Material Alteration of the Project" as defined herein.  In the event that County approval is required, the Developer shall not institute such modification until receiving written approval from the County's Manager of Real Estate Services.  If approval of the County is required, the County shall respond in writing within ten (10) business days of its having been notified of the need for approval.  If the County does not notify the Developer on or before said 10th business day of its approval or disapproval, approval shall be deemed to be granted.  To the extent necessary to approve or disapprove a Material Alteration of the Project, the County shall be allowed – upon notice to the Developer – a reasonable amount of time beyond 10 business days (which additional time may include the time needed to seek approval by the Milwaukee County Board) to provide its approval or disapproval.  The foregoing not withstanding, those Material Alterations relating to DBE and Park East Redevelopment Compact Compliance Plan requirements, referenced in Sections 1(i), (vi) and (vii), shall automatically come back to the Economic and Community Development Committee for review and determination whether this item shall require County Board approval and it is expressly understood that such approvals cannot be accomplished in 10 business days.  Thus, such additional time shall be permitted to seek Economic and Community Development Committee review and Milwaukee County Board approval or disapproval.

The Developer agrees (i) to commence construction, which shall mean commencement of excavation, of the Project on the Property within 6 months after closing ("Closing") of its acquisition of the Property (the "Project Commencement Date"), (ii) to diligently prosecute construction to completion within 30 months after Closing (the "Project Completion Date").  The Project Commencement Date and Project Completion Date shall be confirmed by the Developer's Project architect delivering certificates to the County stating that excavation on the Property has been completed and construction of the foundation has commenced or with respect to substantial completion, that the entire Project, has been substantially completed.  In the event that the Developer ceases construction of the Project on the Property for 60 consecutive days, such event shall be deemed a "Construction Stoppage."

Developer shall prior to the execution of this Agreement and Closing deliver to the County a Performance Deposit (the "Deposit") Performance Bond (the "Bond") in the amount of $50,000.  The Deposit/Bond shall serve as a security on deposit for the full and complete performance of all of the obligations, agreements and covenants outlined in Article 2 of this Agreement, the Developer's proposal approved by the Milwaukee County Board of Supervisors and County Executive, and as a guaranty for the completion of the development approved by the City of Milwaukee, which obligations shall be performed in compliance with the other terms and conditions of this Agreement.  The Deposit/Bond shall be in a form approved in advance in writing by the County.

2.2. Condition of Property; Construction of Infrastructure and Environmental Escrow Agreement..  At the closing as contemplated by the Tri-Party Agreement, the County shall deliver possession of the Property to the Developer in substantially the condition as existed on the date of the Tri-Party Agreement but otherwise "AS-IS" (as to physical condition) except as otherwise represented herein or in the Tri-Party Agreement.  The County shall not be responsible for performing any grading or compaction work with respect to the Property.  The Property was part of the former Park East Freeway Corridor and contained above and below grade freeway structures.  The demolition of the elevated freeway structures included the partial or complete removal of the below-grade freeway support elements and related infrastructure (except piles).  The City of Milwaukee, Department of Public Works managed the demolition of the elevated freeway structures as well as the removal of the below-grade freeway support elements and related infrastructure.  Prior to the existence of the freeway, the subject property contained various buildings and/or structures.  Therefore, the property may contain foundations, building materials, and/or various debris from the previous demolition and any remaining freeway support elements or related infrastructure.  The Developer is solely responsible for and must make adequate allowance for all excavation and disposal costs necessary for the Project.  The Developer shall be solely responsible for all property development costs, including, but not limited to, extension of water and sewer laterals to the Property and the replacement of sidewalks and curb cuts.  Developer hereby releases and disclaims any claim, damage, loss, injury or obligation whatsoever of the County in any way relating to, or arising out of, the physical condition of the Property, any matters described in this Section 2.2, and/or any material, substance, or contaminant located in, under, upon, migrating to or from the Property, regardless of the source, such disclaimer and release shall include any action at law or inequity, whether arising out of contract or tort law.  At Closing on MSOE's acquisition of the Property, MSOE, the County and the Title Company (as defined in the Tri-Party Agreement) shall enter into an Escrow Agreement (as defined in the Tri-Party Agreement) escrowing the Escrowed Funds ($1,144, 586, as defined in the Tri-Party Agreement), pursuant to the terms of the Title Company's standard form escrow agreement and such agreement shall also include the following:

1.  The Escrowed Funds shall be used by MSOE to complete certain environmental remediation, and for contaminated soil and groundwater (defined as soil/water containing hazardous substances at concentrations above Wisconsin DNR soil cleanup standards per NR 700 series rules (WAC Chapter NR 700-754) or soil containing amounts of debris such that the material is considered a solid waste by the Wisconsin DNR or soil which due to any impacts is not able to be beneficially reused off-site) removal and replacement and other costs at the portion of the Property formerly owned by the County for the Project as generally outlined in the Milwaukee School of Engineering – Proposed Soccer and Parking Facility  Opinion of Expected Environmental Costs prepared by Liesch Environmental Services, Inc, dated June 13, 2012, which has been provided to and confirmed by the County (the "Remediation Work") and in no event shall the County be liable for any further contribution for any environmental remediation related to the Project.

2.  MSOE shall provide County an excavation plan that includes a remedial action plan for sequencing, stockpiling, and testing of soil (including on-site testing and field screening) to minimize the volume of uncontaminated soil and groundwater requiring off-site disposal at a licensed landfill or treatment facility and MSOE shall provide copies of remedial action plans and remedial action bidding documents to Milwaukee County at least 14 days prior to the issuance of any request for bids for remedial action, and shall seek Milwaukee County’s feedback.

3.  The County shall be given the opportunity to observe and monitor (including collecting soil and groundwater samples as requested) the Remediation Work to confirm that it is being performed in conformity with the criteria of this subsection.  The County and their consultant(s) will be responsible for developing and complying with their own health and safety plan(s) and abiding by any site limitations or restrictions that are part of the Project.

4.  In the event that any of the Escrowed Funds are not used for the Project environmental work described above, such excess Escrowed Funds shall be returned to the County upon (the "Excess Escrow Return Date") the earlier of: a. MSOE receiving a satisfactory closure letter from the WDNR confirming that no further remediation or monitoring is needed in connection with environmental matters related to the Project, or b. the date that is  5 years following the completion of construction of the Project.  MSOE shall work diligently and commercially reasonably to attempt to obtain the closure letter promptly, and the County shall support such efforts by MSOE, without the need to expend any funds in such efforts.

5.  The County , MSOE and the WDNR (subject to their availability and willingness to meet), shall meet approximately every six months following completion of the construction of the Project to diligently pursue obtaining the closure letter, and shall cease such meetings upon achieving the Excess Escrow Return Date.
6.  The Title Company shall invest the Escrowed Funds in an interest bearing account and such interest shall be added to the Escrowed Funds and disbursed per the terms of the Escrow Agreement in the same manner as the principal of the Escrowed Funds.

7.  MSOE's contractor(s) shall provide regular updates and copies of all invoices related to the Escrowed Funds and Remediation Work to the County and shall provide such other information as is reasonably requested by the County regarding the Escrowed Funds work related thereto.

8.  MSOE shall use commercially reasonable efforts to minimize the cost while meeting the requirements of the State rules governing remediation and requirements of a WDNR approved remediation plan in performing the Remediation Work described above, and shall meet with the County environmental consultants regularly to share results of environmental testing, (including field data), verify that the Remediation Work conforms to the requirements described above, and provide the County with an opportunity to provide input and feedback on efficiently completing the Remediation Work.

9.  All draws from the Escrowed Funds shall be consented to by the County and MSOE, with a joint instruction letter to be sent to the Title Company, and both parties agree to act reasonably in approving such joint letter of direction. 

10.  Escrow funds shall not be used to pay for the disposal of soil that can be disposed of as clean fill.

11.  Escrow funds shall not be used to pay the disposal cost of water pumped from excavations that would be paid for the disposal of non-contaminated water.  Escrow funds can be used to pay the incremental cost for disposing of contaminated water above the cost of non-contaminated water.
2.3. General Requirements.  The Developer agrees that during construction it shall use reasonable efforts to (a) cause its contractors working on the Project to remove all waste products and rubbish from the Property and the infrastructure areas related to their work in a manner and time consistent with industry standards, and if any such waste products and rubbish are left on site, it shall be responsible for removing the same, and (b) use reasonable efforts to keep the Property and areas of access thereto in a neat and presentable state.  

2.4. Labor Standards.  The construction of the Project on the Property shall be subject to the following labor standards:  (a) overtime at prevailing overtime rates for work on Saturday, Sunday and legal holidays and for more than 40 hours per week or 8 hours in any calendar day, (b) minimum hourly base wage rates and minimum hourly fringe benefits as then filed in the Office of Milwaukee County Clerk and Director of Public Works by Milwaukee Building and Construction Trades Council ("AFL-CIO") covering wages, hours and conditions of employment in applicable labor contracts in the construction industry and (c) comply with the Prevailing Wages and Employment Data sections of the Park East Redevelopment Compact.  These labor standards shall be included in each contract and subcontract in connection with development of the Project.  The Developer shall maintain records of compliance and require each contractor and subcontractor to maintain records of compliance for verification as reasonably requested by the County.

2.5. Nondiscrimination and Affirmative Action.  In construction of the Project and performance of its duties and obligations hereunder, the Developer shall not discriminate against any employee or applicant for employment (and the Developer shall use reasonable efforts to eliminate any such discrimination by its contractors) based on ancestry, arrest record, conviction record, creed, genetic testing, honesty testing, marital status, membership in the national guard, state defense force or any reserve component of the military forces in the United States or the State of Wisconsin, pregnancy or child birth, sexual orientation, race, color, national origin, age, sex or disability which shall include, but not be limited to, the following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising, layoff or termination, rates of pay or other forms of compensation; and selection for training, including apprenticeships.  The Developer will post in conspicuous places, available for employment, notices setting forth the provisions of the foregoing nondiscriminatory clause.  The Developer will strive to implement the principles of equal employment opportunities through an effective affirmative action program, which program shall have as its objective to increase the utilization of women, minorities and handicap persons, and other protected groups in the Developer's employment at the Project for so long as it is located there, and in construction of the Project.  The Developer shall cause its contractors and subcontractors and any assignee to comply with this Section 2.5 and Section 2.6 with respect to construction of the Project.

2.6. DBE Participation Goals.  The Developer and its contractors shall commit to Disadvantaged Business Enterprise participation goals for its development of the Project as being used by Milwaukee County for construction and related professional services at the time of the date of this Agreement, and the Developer shall submit to the County a specific plan for approval to meet such goals.  In approving such plan, which is made part of the PERC Compliance Plan attached hereto as Exhibit H, the County shall use the standards, policies and procedures of the CBDP Section of Milwaukee County.  The County shall use reasonable efforts to obtain the services of the Division of CBDP Section of Milwaukee County to assist the Developer as requested in preparing the specific plans required by this Section.  The Developer and its contractors shall also comply with the Disadvantaged Business Enterprise section of the Park East Redevelopment Compact.

3. Defaults and Remedies.

3.1. Events of Default by the Developer.  Any one or more of the following events are hereby defined as, declared to be, and constitute an "Event of Default" by the Developer for purposes of this Agreement:  (a) a Construction Stoppage (as defined in Section 2.1 hereof) by the Developer, subject to extension for Force Majeure Delays; (b) the Developer fails to commence construction of the Project by the Project Commencement Date, subject to extension for Force Majeure Delays; (c) [Intentionally Deleted]; (d) the Developer fails to complete construction of the Project by the Project Completion Date, subject to extension for Force Majeure Delays, or (e) the failure of the Developer to perform any other term, condition or covenant to be performed or observed by the Developer, subject to extension for Force Majeure Delays.  In the event an Event of Default by the Developer shall occur, the County shall send written notice to the Developer (the "Default Notice") specifying the nature of the default in detail, and the Developer shall have 30 days after receipt of the Default Notice to cure such Event of Default.  In the event that the Developer does not cure such Event of Default within such 30-day period (or such other reasonable time as necessary if such default cannot be cured within 30 days and the Developer, upon receipt of such notice, promptly commences the process of curing such default and diligently and continuously pursues such cure to completion), the County may pursue any available remedy against the Developer, either at law or in equity, including, without limitation, the right to pursue specific performance, collect actual damages for the Developer's failure to perform (including, without limitation, the damages, if any, related to, or arising out of, the infrastructure related to the Property and the cost of financing used to construct such infrastructure, and any guaranty thereof, any costs associated with overtime or additional labor forces in order to timely construct the Project, and other outside fees, including reasonable attorneys' fees).  In addition to the other remedies provided for herein, Developer agrees to pay the County an additional payment of $2,000 per day for each day which Developer is late in achieving the required milestone dates described in sections 3.1(b) and (d) (the "Late Payments").  These Late Payments shall be made immediately upon demand by the County.  

The Developer agrees that damages will not be an adequate remedy at law and that the County shall have the right to an injunction or other judgment of specific performance to enforce any provision in this Development Agreement, Disadvantaged Business Enterprise and Prevailing Wages and Employment Data sections of the Park East Redevelopment Compact, PERC Compliance Plan, the City of Milwaukee zoning code, the County ordinances or any other State or Federal law.  Venue for such action shall be Wisconsin State Court with venue in Milwaukee County.  The County shall be entitled to its reasonable attorneys' fees in any action – in which it prevails - to enforce such provisions, including the actual costs of Milwaukee County Corporation Counsel's office if it is the attorney for the County or reasonable attorney fees for other attorneys that may be hired by the County.

In the case of an Event of Default under Section 3.1(b) hereof, which is not cured by the Developer within 30 days after receipt of a Default Notice, the County may exercise an option to repurchase the Property at a purchase price equal to 85% of the purchase price paid by the Developer for such Property by giving the Developer notice thereof.  In the event that the County exercises its option to repurchase, then the Developer shall re-convey the Property to the County within 30 days of receipt of such notice by general warranty deed, free and clear of all liens and encumbrances except those liens and encumbrances described in the warranty deed delivered by the County to the Developer in the Developer's acquisition of the Property plus no monetary encumbrances which do not materially affect the value or use of the Property, utility easements granted by the Developer, and real estate taxes for the year of repurchase, if any, with a customary proration credit to the County for real estate taxes for such year.  The Developer shall also execute the applicable Wisconsin Real Estate Transfer Return, pay all transfer taxes in connection with the transfer and execute a certificate of nonforeign status and other reasonably requested documentation as is customary for similar transfers.

3.2. Events of Default by the County.  If the County shall fail to perform any other term, condition or covenant to be performed or observed by the County for more than 30 days after receipt by the County of written notice from the Developer specifying in detail the nature of such failure (or such other reasonable time as is necessary if such default cannot be cured within 30 days and the County, upon receipt of such notice, promptly commences the process of curing such default and diligently and continuously pursues such cure to completion), then the Developer may pursue any available remedy against the County at law or in equity including, without limitation, the right to pursue specific performance or injunctive relief and collect actual damages for the County's breach of failure to perform (including reasonable attorneys' fees).

3.3. Rights and Remedies Cumulative.  Except as otherwise expressly stated in this Agreement, the rights and remedies of the parties are cumulative, and the exercise by any party of one or more of such rights or remedies shall not preclude the exercise by it, at the same or different times of any other rights or remedies for the same default or any other default by the other party.

3.4. Costs and Attorneys' Fees.  In the event any legal or equitable action or proceeding shall be instituted to enforce any provision or agreement contained herein, the party prevailing in such action shall be entitled to recover from the losing party all of its costs including court costs and reasonable attorneys' fees.  The prevailing party shall be such party that substantially obtains the relief sought with the commencement of litigation.

4. General Provisions.

4.1. Conveyance of the Property.  Prior to substantial completion of construction of the Project, the Developer shall not, except as permitted by this Agreement, convey any interest in the Property without the prior written approval of the County, which approval shall not be unreasonably withheld or delayed.  Notwithstanding the foregoing, Developer may, by advance written notice delivered to the County, hold title to any portion of the Property in a wholly owned subsidiary or affiliate of Developer and holding title in such manner shall be permitted hereunder without the need for consent from the County, provided Developer shall at all times remain fully liable for all obligations hereunder.  This prohibition shall not be deemed to prohibit or restrict leasing to tenants for occupancy, conveying condominium units for occupancy and/or granting any other right to occupy and use any portion or portions of a Building.  Further, notwithstanding the foregoing, the Developer may assign its interest in this Agreement to an affiliate of the Developer or an entity of which the Developer or some or all of the members or shareholders of the Developer are members or shareholders.  As used in this Section 4.1, "affiliate" means any corporation, limited liability company, limited liability partnership or other entity, which directly or indirectly controls or is controlled or is under common control the Developer.  Nothing herein shall be deemed to prohibit, restrict or otherwise limit the Developer from selling, leasing or otherwise transferring the Property or interest therein after substantial completion of construction of the Project on such Property.

Notwithstanding anything to the contrary contained in this Agreement, the Developer reserves the right, at its sole discretion at any time during the term of this Agreement, to join and associate with other individuals or entities in joint ventures, partnerships or otherwise for the purpose of developing the Project subject, however, to the following conditions:

(a) The Developer shall promptly notify the County in writing of the identity of any such additional parties;

(b) The Developer shall remain fully responsible to the County as provided in this Agreement, shall not be released from its obligations hereunder; 

(c) Such additional parties shall be deemed approved unless rejected in writing by the County within twenty days after written notice thereof to the County by the Developer.  In connection with the County's determination hereunder, the County shall only take into consideration the reputation of any such additional parties, and the County shall not withhold approval unreasonably.  Any notice from the County disapproving such additional parties shall specify the reasons therefore.

Notwithstanding any other provision contained herein, nothing herein shall limit, restrict or prohibit the Developer from entering into any mortgage, deed of trust, sale and lease-back or any other form of conveyance or any form of equity or income participation, including but not limited to a partnership or joint venture, required by a lending institution for the purpose of securing a loan to be used for financing the acquisition of the Property, the construction of the Project thereon and any other expenditures necessary and appropriate to develop the Property.  The words "mortgage" and "deed of trust" as used herein includes all other appropriate modes of financing real estate acquisition, construction and land development.

4.2. Liens.  Until the Project is substantially completed in compliance with the requirements contained herein, the Developer shall take all commercially reasonable steps to prohibit any construction liens to be filed against the Property or the Project thereon.

4.3. Force Majeure.  Notwithstanding anything to the contrary contained in this Agreement, neither the Developer nor the County shall be considered in breach or default of its obligations with respect to the construction of the Project (including the Project Commencement Date, Construction Stoppage or the Project Completion Date) or the construction of any items of the infrastructure, as the case may be, in the event that a delay in the performance of such obligations is due to causes which were beyond its reasonable control, such as adverse weather conditions, strikes, acts of God, acts of a public enemy, acts of any governmental authorities (including the County in the case of the Developer), fire, flood, epidemics, embargoes or shortages of material from all reasonable sources ("Force Majeure Delay").  In the event of a Force Majeure Delay, the time for performance of the affected obligation shall be extended for the period of the Force Majeure Delay; provided, however, the delayed party shall, within 15 business days after the occurrence of the event causing the Force Majeure Delay, deliver written notice to the other party of the cause thereof.  Failure to deliver written notice of such delay (with appropriate back-up documentation) shall constitute a waiver of the delayed party's right to claim an extension of its time period because of the Force Majeure Delay.

4.4. Notices.  All notices and demands by either party to the other shall be given in writing and personally delivered or sent by United States certified mail, postage prepaid, and addressed:

To the County:
Milwaukee County

Craig Dillmann, Real Estate Manager

Department of Administrative Services

2711 West Wells Street, Room 339

Milwaukee, WI 53208

with a copy to:
Milwaukee County Corporation Counsel

901 North Ninth Street, Room 303

Milwaukee, WI 53233

To the Developer:
The Milwaukee School of Engineering

Hermann Viets, Ph.D., President

Milwaukee School of Engineering

1025 North Broadway

Milwaukee, WI 53202-3109

with a copy to:
William Invie Shroyer, Esq.

Reinhart Boerner Van Deuren s.c.

1000 North Water Street, Suite 1700

Milwaukee, WI 53202

Either party may, upon prior notice to the other, specify a different address for the giving of notice.  Notices shall be deemed given upon receipt or refusal to accept delivery.

4.5. Rules of Construction.  Unless the context clearly indicates to the contrary, the following rules shall apply to the construction of this Agreement:

(a) Words importing the singular number shall include the plural number and vice versa.

(b) The captions and headings herein are solely for convenience of reference only and shall not constitute a part of this Agreement nor shall they affect its meaning, construction or effect.

(c) Words of the masculine gender shall be deemed and construed to include correlative words of the feminine and neuter genders, and words of the neuter gender shall be deemed and construed to include correlative words of the masculine and feminine genders.

(d) The laws of the State of Wisconsin shall govern this Agreement.

(e) Since both parties to this Agreement have had adequate opportunity to review and negotiate its terms, in no event shall this Agreement be construed against the drafter.

4.6. Waivers.  Waiver by the County or the Developer of any breach of any term, covenant or condition herein shall not be deemed to be a waiver of any future breach of the same or any other term, covenant or condition of this Agreement.

4.7. Severability.  Any provision of this Agreement which shall prove to be invalid, void or illegal shall in no way affect, impair or invalidate any other provision hereof and the remaining provisions hereof shall nevertheless remain in full force and effect.

4.8. Entire Agreement and Amendments.  This Agreement, including exhibits, and all documents referenced herein, contains all the covenants and agreements between the County and the Developer relating in any manner to development of the Project and other matters set forth in this Agreement.  No prior oral agreements or understandings pertaining thereto shall be valid or of any force or effect, and the covenants and agreements of this Agreement shall not be altered, modified or amended except in writing signed by the County and the Developer and recorded in the office of the Register of Deeds for Milwaukee County.  The County and the Developer reserve the right to modify and amend this Agreement without the joinder or approval of any other party.

4.9. Duration of Covenants.  The County and the Developer agree that, upon the Developer's request, within 30 days after satisfaction of the applicable Developer's obligations under Article 2 herein, the County shall either concur with such request as evidenced by a recordable Certificate (in which case such unapplied portion of the Bond shall be returned to Developer), indicating that all such applicable obligations have been satisfied hereunder and that those provisions of this Agreement have been satisfied, or reject such request and state which applicable obligations have not yet been completed.

4.10. Authority.  The Developer acknowledges and agrees that it is validly formed and exists.  The undersigned signatories have the requisite power and authority, statutory and otherwise, to enter into and perform this Agreement pursuant to its terms and conditions without any further notice or consent from any person or entity.  Each shall deliver copies of its corporate resolution or other authorizing documentation demonstrating that it has the power and authority to enter into this Agreement.

4.11. Successors.  Except as otherwise expressly provided herein, all of the covenants, agreements, terms and conditions of this Agreement shall run with the Property and inure to the benefit of and be binding upon the County and the Developer and their respective successors and assigns and any party obtaining any interest in the Property after the date hereof, including, without limitation, any condominium unit owner, occupants and/or tenants of the Property.  Notwithstanding anything to the contrary contained herein, the right of enforcement of the terms, conditions or covenants of this Agreement to be performed or observed by the Developer is solely vested in the County or any successor entity to the County.

4.12. Independent Contractor.  Nothing contained in this Agreement shall constitute or be construed to create a partnership or joint venture between the County or its successors and assigns and the Developer or its successors and assigns.  In entering into this Agreement, and in acting in compliance herewith, the Developer is at all times acting and performing as an independent contractor duly authorized to perform acts required of it hereunder.  The Development Agreement does not create the relationship of principal, an agent or of partnership or joint venture or any other association between the County and the Developer, the sole relationship between the County and the Developer being that of a seller and purchaser of land, with certain obligations, covenants and responsibilities described herein.

4.13. Records and Audits.  Pursuant to §56.30(6)(e) of the Milwaukee County Code of Ordinances, the Developer shall allow County, the Milwaukee County Department of Audit, or any other party the County may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by Developer, including  not limited to, handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this Development Agreement, all at no cost to County.  Developer shall maintain and make available to County the aforementioned audit information for no less than three years after the conclusion of Developer's obligations, covenants and responsibilities under this Agreement.

4.14. Environmental Indemnification.  

(a) Conveyance of the Property to the Developer is "AS-IS" and without warranty or representation as to soil, subsoil, Hazardous Material and other environmental conditions.  Developer hereby agrees to indemnify, hold harmless, and defend County from and against any and all liabilities, claims, penalties, forfeitures, and suits, and all reasonable costs and expenses, including the cost of defense, settlement, and reasonable attorney's fees and/or any other Environmental Damages related to, or arising out of, soil, subsoil and environmental conditions arising out of, or in any way connected with the presence of any Hazardous Material on, in, under or migrating to or from the Property, which is preexisting as of the date of this Development Agreement [any "Pre-Existing Public Open Space Contamination"], including but not limited to, liability arising out of or in any way connected with the investigation, monitoring or cleanup under any federal, state or local law or regulation or ordinance Environmental Requirements or any Hazardous Material on, in or under or migrating to or from the Property.

(b) Developer shall be responsible for any required repair, cleanup, remediation or detoxification arising out of any Hazardous Materials brought onto or introduced into the Property or surrounding areas by the Developer, its employees, contractors, agents or guests, and/or Hazardous Materials whose presence pre-exists the inception of Developer's possession, located in and on the Property, regardless of whether they are discovered or disturbed as a result of Developer's construction activities on, at or near the Property.  Developer shall indemnify, defend and hold County harmless from any liability, cost, damage, claim or injury (including reasonable attorney fees) related to, or arising out of, such Developer's obligations, or failure to perform such obligations described above, and any claim, action or damages asserted against the County by any party or governmental agency related to, or arising out of an Environmental Regulation or Hazardous Material at, in, under, or migrating to or from the Property.  The parties acknowledge and agree that environmental conditions and risks were factored into the purchase price of the Property and that Developer's environmental indemnities benefiting County shall be as broadly and liberally construed as possible so as to provide the maximum protection possible to the County from liability, and the Developer hereby further waives any right to argue that for any reason this indemnification section is ambiguous or confusing or that it should in any way be construed against County.

(c) Notwithstanding anything else to the contrary herein, Developer shall be released from its obligations under Section 4.14 if (i) County exercises its option to repurchase pursuant to Section 3.1 but only regarding such contamination that existed prior to the Closing or (ii) there is migration of Hazardous Materials from any County owned property to the Property, and such migration of Hazardous Materials is actively caused by the County, but only regarding such contamination actively caused by the County. 

(d) Notwithstanding anything to the contrary provided for herein, in no event shall this indemnification provision limit or restrict MSOE's ability to use the Escrowed Funds described in section 2.2 herein .  

4.15.  Public League Access to Athletic Field.

The athletic facility at the Project will be available (so long as  used as an athletic facility) for league competition primarily on Saturday and Sunday mornings on a non-interference basis with University activities. The athletic facility's availability at all times will be on an as-arranged basis.

IN WITNESS WHEREOF, the undersigned have duly executed this Agreement as of the date first written above.

[Execution Pages Follow]
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MILWAUKEE COUNTY
EXECUTION PAGE

MILWAUKEE COUNTY 

By:


Name: Chris Abele Its:  County Executive
Attest:

By:


Name:  Joseph Czarnezki
Its:  County Clerk

Approved for Execution by Corporation Counsel

By:

Reviewed by:

Its:  Milwaukee County Risk Manager

STATE OF WISCONSIN
)


) SS

COUNTY OF MILWAUKEE
)

This instrument was acknowledged before me on ________________, 2012 by Chris Abele, as County Executive of Milwaukee County.

(
)

Notary Public, State of Wisconsin

My Commission 

STATE OF WISCONSIN
)


) SS

COUNTY OF MILWAUKEE
)

This instrument was acknowledged before me on ________________, 2012 by Joseph Czarnezki, as County Clerk of Milwaukee County.

(
)

Notary Public, State of Wisconsin

My Commission 

DEVELOPMENT AGREEMENT
MSOE
EXECUTION PAGE

The Milwaukee School of Engineering

By:

     Dr. Herman Viets, President

STATE OF 
)


) SS

COUNTY OF 
)

This instrument was acknowledged before me on ________________, 2012 by Dr. Herman Viets as President of The Milwaukee School of Engineering.

(
)

Notary Public, State of Wisconsin

My Commission 

DEVELOPMENT AGREEMENT

This document was prepared by:

William Invie Shroyer, Esq.

Reinhart Boerner Van Deuren s.c.

1000 North Water Street, Suite 1700

Milwaukee, WI 53202

EXHIBIT A

CSM Legal Description of the Property
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[image: image2.jpg]PARCEL A EXHIBIT A
LEGAL DESCRIPTION

All that part of the Southeast % of the Southeast of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast ¥ of Section 20, thence S 88°58°45” W along the south line of the
southeast ¥, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
along said right of way line, 917.539 feet to the point of beginning of the following described parcel;

Thence continue N 01° 18°39” W along said right of way line, 67.831 feet;

Thence continue along the west line of N. Broadway Street N 34°38°03” W 108.49 feet
to the southeasterly right of way line of N. Water Street;

Thence S 56°23°49” W along said right of way line, 268.32 feet;

Thence S 33°36°11” E 17.909 feet;

Thence N 88°41°21” [ 276.854 feet to the point of beginning.

Containing 26,362 square feet, more or less.

PARCEL D
LEGAL DESCRIPTION

All that part of the Southeast of the Southeast ¥ of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,

Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast ¥ of Section 20, thence S 88°58’45” W along the south line of the
southeast ¥, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
480.13 feet; Thence N 08°59751” W 11.57 feet to the point of beginning of the following described parcel,

Thence continue N 08°59°51” W 84.915 feet; Thence N 27°35°43” W 82.00 feet; Thence N 57°24°44” W 50.00 feet;

Thence N 78°02°19” W 50.00 feet; Thence S 86°21°13” W 50.00 feet: thence S 73°56°05” W 50.00 feet:

Thence S 66°08°47” W 24.815 feet; Thence N 01°18°39” W 227.61 feet;

Thence N 33°36°11” W 30.261 feet; Thence N 88°41°21” E 276.854 feet to the West right of way line of N. Broadway Street;
Thence S 01°18°39” E along said right of way line, 425.95 feet;

Thence S 88°56°26” W 1.55 feet to the point of beginning.

Containing 66,945 square feet, more or less.

PARCEL G
[ EGAL DESCRIPTION

All that part of the Southeast ¥4 of the Southeast % of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast ¥ of Section 20, thence S 88°58°45” W along the south line of the
southeast ¥, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°1839" W
480.13 feet; Thence N 08°59°51” W 11.57 feet to the point of beginning of the following described parcel;

Thence continue N 08°59°517 W 84.915 fect;

Thence N 27°35°43” W 82.00 feet;

Thence N 572444 W 50.00 {eet;

Thence N 78°02719” W 50.00 feet;

Thence S 86°21°13” W 50.00 feet;

Thence S 73°56°05” W 50.00 feet;

Thence S 66°08°47” W 24.815 feet;

Thence S 01°18°39” E 171.61 feet; Page 2 of 2
Thence N 88°56°26” E 259.14 feet to the point of beginning.





EXHIBIT B

Tri-Party Agreement

TRI-PARTY AGREEMENT

This Tri-Party Agreement (this “Agreement”) is made as of the ____ day of _____________, 2012 by and between MILWAUKEE COUNTY (“County”), THE MILWAUKEE SCHOOL OF ENGINEERING (“MSOE”) and BMO HARRIS BANK NATIONAL ASSOCIATION, as successor-in-interest by merger to M&I MARSHALL & ILSLEY BANK (“Bank”) (collectively, County, MSOE and Bank are hereinafter referred to as the “Parties”).

RECITALS

A.
County owns the property legally described and depicted on Exhibit A attached hereto (the “County Property”).  The County Property is further described and depicted on Exhibit A as four separate parcels, including, Parcel A, Parcel B (except the City of Milwaukee [the “City”]  owns a small portion of Parcel B, herein referred to as the "City Parcel"), Parcel C and Parcel D.

B.
Bank owns the property legally described and depicted on Exhibit B attached hereto (the “Bank Property”).  The Bank Property is further described and depicted on Exhibit B as three separate parcels, including Parcel E, Parcel F and Parcel G. 

C.
The Parties desire to enter into this Agreement to facilitate the sale, transfer and tax-deferred exchange of the County Property and Bank Property such that upon consummation of the transactions described herein:  (1) MSOE will own fee simple title to the property described as Lot 1 and MSOE's subsidiary will own fee simple title to the property described as Lot 2 of the Certified Survey Map attached hereto as Exhibit C (the “CSM”); (2) Bank will own fee simple title to the property described as Lot 3 of the CSM; and (3) that portion of the CSM labeled “N. Market Street-Dedicated to the City of Milwaukee” will be conveyed to the City for public road purposes. To complete the Bank conveyance, the City shall convey the City Parcel to Bank pursuant to the City Agreement (as hereinafter defined)

D.
Bank is entering into this transaction as an exchange of Parcels F and G, plus an additional investment of $308,848 for Parcel B in such a way as to qualify for tax-deferred treatment under Section 1031 and the Internal Revenue Code (the “Code” and “Section 1031”), the Treasury Regulations promulgated thereunder (the “Regulations”) and similar state statutes.

AGREEMENT

In consideration of the Recitals and the mutual covenants and agreements contained herein, the Parties hereto agree as follows:

5. Conveyance of County Property.  On the Closing Date (as defined below) County shall convey Parcel A, Parcel B (other than the City Parcel) and Parcel D to MSOE by warranty deed, free and clear of all liens and encumbrances except the Permitted Encumbrances (as defined below) and shall quit claim Parcel C to the City for public road purposes.  At its option, following written notice to the County, MSOE may require at Closing that Parcel A (sometimes referred to as the Public Open Space) be conveyed directly to a designee subsidiary of MSOE (with the Public Access Easement Agreement to be recorded immediately thereafter) and/or that Parcel B (other than the City Parcel) be conveyed directly to Bank, or its designee. 

6. Conveyance of Bank Property.  On the Closing Date, Bank shall convey Parcel G to MSOE by limited warranty deed, free and clear of all liens and encumbrances except the Permitted Encumbrances, and shall, pursuant to the CSM, dedicate Parcel F to the City for public road purposes.  At the same time, MSOE shall either (i) cause County to Convey Parcel B directly to Bank or (ii) following conveyance of Parcel B to MSOE by County, convey Parcel B to Bank.  

7. Purchase Price/Value of County Property.  The purchase price of the County Property has been determined by an existing appraisal on a square footage basis, less the estimated cost of environmental remediation (both as set forth on Schedule 3 attached hereto), which environmental estimated cost shall be escrowed with the title insurance company issuing the title insurance commitment pursuant to Section 6 herein  (the "Title Company"), pursuant to an escrow agreement as further described in Section 6 (c) herein (the "Escrow Agreement"),.  The parties hereby agree that Parcel A and Parcel C shall have no value for purposes of this Agreement.  The value of Parcel B, less the estimated cost of environmental remediation, is $1,639,692.  The value of Parcel D is $2,171,696, for a total value of $3,805,388.  MSOE has agreed that the County's maximum environmental contribution is $1,144,586, which shall be escrowed as described herein , and that $6,000 shall be deducted from the value of Parcel B to reflect the value of the City Parcel.  $3,805,388 minus $1,144,586 minus $6,000 equals a net payment to the County of $ 2,660,802..  

8. Agreed Upon Value of Bank Property.  The agreed upon value of Parcel F and of Parcel G has been determined by an existing appraisal on a square footage basis, less the estimated cost of environmental remediation, as set forth on Schedule 4 attached hereto.  The value of Parcel G, less the estimated cost of environmental remediation, is $959,039 ($1,432,161 -$426,622-$46,500= $959,039) and the value of Parcel F is $371,805.

9. Payment and Reconciliation of Values At Closing.  

9.1. Payment from MSOE.  On the Closing Date, subject to the adjustments and prorations set forth below, MSOE shall pay to Chicago Title Insurance Company $3,224,380 ($1,144,586 of which shall be held per the Escrow Agreement).

9.2. Payment from Bank.   On the Closing Date, Bank shall pay to Chicago Title Insurance Company $308,848 (equal to the value of Parcel B less the value of Parcel F and Parcel G, subject to the adjustments and prorations set forth below).

9.3. Payment by City.  On the Closing Date, the City shall pay to Chicago Title Insurance Company $272,160 for the Market Street right of way (for Parcel F, per the terms of the City Agreement, less the agreed value of $6,000 for the City Parcel).

9.4. Disbursements by Chicago Title.  On the Closing Date, Chicago Title Insurance Company shall disburse to County the sum of $ 2,660,802, less adjustments and prorations as provided for herein. 

10. Title Commitment/Title Insurance/Escrow Agreement.
10.1. Within 10 days of the date hereof, County shall provide a title commitment for Parcel B written on a current ALTA form naming Bank, or its designee as proposed insured and, at closing, shall pay the cost of an owner’s policy of title insurance, including a GAP endorsement, equal to the value of Parcel B.  Notwithstanding anything to the contrary, Bank shall be responsible for any increase in the cost of title insurance required by Bank as a result of improvements to be constructed on Parcel B following closing and for any additional title endorsements required by Bank.
10.2. Within 10 days of the date hereof, County and Bank shall cooperate to provide a title commitment for Parcels A, D and G written on a current ALTA form naming MSOE and/or its subsidiary as proposed insured.  At closing, Bank shall pay the cost of the owner’s policy, including a GAP endorsement, equal to the value of Parcel G and County shall pay the cost of the owner’s policy, including a GAP endorsement, equal to the value of Parcel D.  Notwithstanding anything to the contrary, MSOE shall be responsible for any increase in the cost of title insurance required by MSOE as a result of improvements to be constructed on Parcels D and G following closing and for any additional title endorsements required by MSOE.
10.3. At Closing $1,144,586 (the "Escrowed Funds") ( being the estimate of environmental remediation) shall be escrowed with the Title Insurance Company pursuant to the Escrow Agreement to be executed at Closing by MSOE, the County and the Escrow Agent
10.4. Permitted Encumbrances.  If within 40 days of the date hereof, MSOE or Bank discover any condition of title affecting the property which it intends to acquire pursuant to this Agreement that is not acceptable (hereinafter referred to as a “Title Defect”), MSOE or Bank shall notify the owner of such property in writing of same and the owner shall exercise its best efforts to correct such Title Defect.  If the Title Defect cannot be corrected to the satisfaction of the party delivering the notice within 20 days following receipt of such notice, despite the property owner’s good faith efforts, the party providing notice may, at its option:  (i) declare this Offer null and void and the Parties shall have no further liability or obligation under this Agreement; or (ii) waive such Title Defect and proceed to Closing without the right to deduct from the Purchase Price any such liens or encumbrances.  If Bank and/or MSOE waive any such Title Defect and proceeds to closing, such Title Defect, and any other title matters not objected to in writing, shall be deemed to be a “Permitted Encumbrance.”  
11. Contingencies.  The Parties’ obligation to close this transaction is conditioned upon the consummation of all of the following within 60 days days following the date hereof:
11.1. CSM.  The CSM being approved by  City, Bank and MSOE and executed by all parties thereto.  

11.2. MSOE and County Development Agreement.  MSOE and County entering into the Development Agreement in the form attached hereto and incorporated herein as Exhibit D (the “Development Agreement”). 

11.3. Due Diligence.  Bank and/or MSOE completing the following to their satisfaction with respect to the property to which it will respectively take title pursuant to this Agreement:   

(a) Survey.  MSOE and/or Bank each obtaining, at their expense, a survey of the property to be acquired by it pursuant to the terms of this Agreement, which is prepared in accordance with the current Standards for Land Title Surveys of the American Land Title Association, is acceptable to MSOE and/or Bank in all respects and is sufficient to allow the title insurer to issue all endorsements required by MSOE and/or Bank and to remove the standard survey exceptions from the title policy without adding any additional exceptions.

(b) Governmental Approvals:  MSOE and/or Bank each obtaining, at their expense, all necessary permits, licenses and approvals necessary for the intended use of the property to be acquired by it pursuant to this Agreement, including without limitation, approvals for street and alley vacations and amendment of the Park East Redevelopment Plan.

11.4. Rezoning.  Bank and MSOE shall obtain from the City all necessary approvals for the rezoning of Parcels B and E to permit Bank to develop surface parking as a permitted use, in form and substance acceptable to Bank, and MSOE with respect to Parcel D and Parcel G to permit the development and use as a collegiate athletic field and multi-story parking structure as a permitted use, in form and substance acceptable to MSOE.  
11.5. Temporary Bank Parking.  Bank entering into an agreement with MSOE regarding MSOE providing temporary parking to Bank employees, at the same rental rate as currently paid by Bank employees being $22.00 per month per parking stall for Bank employees during weekday (Monday through Friday) and 7 a.m. until 6 p.m., Central Standard Time (provided that vehicles parked before 6:00 p.m. may remain in the lot after hours without further charge). The temporary parking shall be for up to 220 parking stalls commencing upon Closing and continuing until MSOE is able to provide the requisite parking stalls in the MSOE Parking Structure as called for under Section 8(h), below.  

11.6. Construction Staging Agreement/Temporary Parking Agreement.  Bank, MSOE and the City entering into a construction staging agreement/temporary parking agreement, if deemed appropriate by such parties, pursuant to the terms of the City Agreement.  Bank has indicated that it will need access from the south end of Market Street to access any Water Street temporary parking, if any.   

11.7. 10 Year Parking Agreement Regarding Bank 220 Parking Stalls in the MSOE Parking Structure.  Bank and MSOE entering into an agreement providing for Bank parking during the week (Monday through Friday) from 7 a.m. to 6 p.m. Central Standard Time of up to 220 parking stalls in the MSOE parking structure to be located on Parcels D and G, with monthly charge for such parking being at the lowest current parking charges being charged by MSOE from time to time to its students of MSOE for monthly or longer term parking, if applicable, for a term of up to 10 years.  This agreement shall be acceptable in form and substance to MSOE and Bank.

11.8. Continuous Access to Parcels B, E, D and G.  MSOE , Bank and the City entering into an agreement whereby Bank and MSOE have continuous access to Parcels B and E for Bank and Parcels D and G for MSOE, which term shall be provided for in the City Agreement.  

12. Satisfaction of Conditions.  The Parties agree to cooperate in satisfying the conditions to closing described in Section 7 above.  If any of the conditions specified are not satisfied, Bank and/or MSOE may terminate this Agreement by delivering written notice to the other parties within the time period specified.  Upon any such termination by Bank or MSOE, this Agreement shall be null and void and the Parties shall have no further liability or obligations hereunder.  

13. Insurance and Indemnification.   Prior to conducting physical inspections or testing under this Agreement, MSOE and/or Bank shall secure commercial general liability insurance in the amount of $1,000,000 for each occurrence, $2,000,000 in the aggregate, naming the owner of the respective property and the State of Wisconsin (with respect to the County Property only) as an additional insured.  MSOE and Bank each, individually, hereby agree to indemnify and hold the owner of the respective property and the State of Wisconsin (with respect to the County Property only) harmless from any and all claims arising out of completion of its due diligence pursuant to this Agreement.

14. Closing Date.  Closing shall occur at the earlier of:  (a) 15 days after satisfaction or waiver by MSOE and Bank of all contingencies set forth herein; or (b) April 30, 2012 (the “Closing Date”), and upon the Closing Date the Parties shall deliver occupancy of such Parcels to the acquiring Party.  The parties shall close in escrow through Chicago Title Insurance Company pursuant to escrow closing instructions reasonably satisfactory to all parties hereto.

15. Closing Documents.  The Parties hereto, hereby agree to provide, on or prior to the closing date, any and all deeds, owner’s affidavits, broker’s affidavits, Gap Affidavits, closing statements, Escrow Agreement, Wisconsin real estate transfer returns (with the County being exempt) certificates of non-foreign status, seller notifications and any other ancillary closing documents as may be reasonably necessary to consummate the transaction set forth herein. 

16. Closing Costs and Prorations.  As applicable, County (as the seller of Parcels A, B, C and D) and Bank (as the transferor of Parcel G) shall each be responsible for the payment of the following at closing:

16.1. Real and personal property taxes, if any, for prior years shall be paid by the transferor at or prior to closing.  Real and personal property taxes levied for the year of closing, if any, shall be prorated on a daily basis through the date immediately prior to the Closing Date based on the net real and personal property taxes for the year of closing, if known, otherwise on the net real and personal property taxes for the previous year;

16.2. Special and area assessments for work actually commenced, completed or levied prior to the Closing Date;  

16.3. All metered utility charges, including charges for sewer, electricity, gas and water;

16.4. Transfer taxes, if any;

16.5. Premiums for title insurance and GAP endorsements as set forth above; and

16.6. One third of any closing fee charged by the title company providing the title commitments required by this Agreement.  MSOE shall pay the other one-third of any such closing fees.

17. No Representations or Warranties:  AS‑IS Sale  Bank and County, as sellers/transferors, have made no warranties or representations, written or oral, express or implied, in any way related to the property subject to this Agreement, and any materials provided to any party were merely for such parties’ convenience, and shall not be construed as a warranty or representation by such party delivering the applicable materials.  Bank and MSOE, as buyers/transferees, agree to purchase/take title to the property pursuant to this Agreement in its “AS‑IS” condition and acknowledge that they are relying solely on their own inspections to determine whether or not to purchase/take title to the Property.  On and after the Closing Date, MSOE shall release Bank from and MSOE shall indemnify and hold Bank harmless from and against any and all loss, liability, damage or expense, including attorney’s fees, arising out of or in any way connected to the ownership, use or operation of Parcel G, including, but not limited to, by reason of any hazardous materials or environmental contamination located upon, under or within Parcel G, but excluding any claim for negligence or willful misconduct by Bank for acts first occurring after the Closing Date.  On and after the Closing Date, Bank shall release MSOE and County from and shall indemnify and hold MSOE and County harmless from and against any and all loss, liability, damage or expense, including attorneys’ fees, arising out of or in any way connected to the ownership, us or operation of Parcel B, including, but not limited to, by reason of any hazardous materials or environmental contamination located upon, under or within Parcel B, but excluding any claim for negligence or willful misconduct by MSOE or County for acts first occurring after the Closing Date.

18. Default. If any Party fails to perform its respective obligations hereunder (except as excused by another party’s default), the party claiming default shall make a written demand for performance.  If the defaulting party fails to cure the default within 30 days of such notice, the non-defaulting party shall be entitled to any and all remedies available at law or equity.  The Parties hereby agree that due to the uniqueness of the property involved in this transaction, specific performance shall be an available remedy.

19. Park East Advisory Committee.  Prior to Closing and prior to the County presenting documents to the County Economic and Community Development Committee , at a mutually agreeable time and place, the MSOE and the County agree to participate in an advisory meeting with the Park East Advisory Committee.

20. MSOE’s Intended Use and Public Access Easement Agreement for Public Open Space.  The Parties acknowledge and agree that MSOE intends to develop the property it acquires pursuant to this Agreement into a collegiate athletic complex, parking structure and public open space as set forth in the Development Agreement.  MSOE and County further agree to execute and record the Public Access Easement Agreement attached hereto as Exhibit E, which among other things, requires MSOE to maintain Parcel A as public open space. 

21. Binding Effect.  The Parties hereby acknowledge and agree that they intend this Agreement to be a binding and enforceable agreement, subject to the terms and conditions set forth herein and each party hereby waives any right to challenge the enforceability of this Agreement on the basis that the contingencies and approvals are illusory.  If MSOE or Bank terminates this Agreement pursuant to its exercise of discretion, the terminating party shall pay to the other parties $100.00 as consideration for the granting of such discretion to it.  The Parties further acknowledge that Bank and MSOE will be exerting substantial resources in connection with their due diligence and such resources shall be further consideration for the discretion provided to them under this Agreement.

22. Notices.  All notices and demands given hereunder shall be given in writing and personally delivered, sent by United States certified mail, postage prepaid or by overnight deliver, and addressed:

To the County:
Milwaukee County

Craig Dillmann, Real Estate Manager

Department of Administrative Services

2711 West Wells Street, Room 339

Milwaukee, WI 53208

with a copy to:
Milwaukee County Corporation Counsel

901 North Ninth Street, Room 303

Milwaukee, WI 53233

To MSOE:
The Milwaukee School of Engineering

Hermann Viets, Ph.D., President

Milwaukee School of Engineering

1025 North Broadway

Milwaukee, WI 53202-3109

with a copy to:
William Invie Shroyer, Esq.

Reinhart Boerner Van Deuren s.c.

1000 North Water Street, Suite 1700

Milwaukee, WI 53202

To Bank:
(MD TO VERIFY) William Zeidler


Marshall & Ilsley Bank


770 North Water Street


Milwaukee, WI 53202

With a copy to:
Michael J. Dwyer, Esq.


Godfrey & Kahn S.C.


780 North Water Street


Milwaukee, WI 53202

Either party may, upon prior notice to the other, specify a different address for the giving of notice.  Notices shall be deemed given upon receipt or refusal to accept delivery.

23. Cooperation.  The Parties hereby agree to cooperate in good faith in pursuing the transaction contemplated herein and shall, in coordination with the surveyor and title company, create proper legal descriptions for the County and Bank parcels to be conveyed pursuant to this Agreement.

24. Exchange.  Bank is exchanging Parcels F and G, with exchange values of $371,805 for Parcel F and $959,039 ($1,005,539-$46,500= $959,039) for Parcel G, plus an additional investment of $308,848, for Parcel B with an exchange value of $1,639,692.  Each of the transfers undertaken hereunder is part of an integrated, interdependent, mutual and reciprocal plan intended to effectuate a tax-deferred exchange by Bank of like-kind properties pursuant to and in accordance with the provisions of Section 1031 and the Regulations.

25. Miscellaneous.  This Agreement shall be construed and enforced in accordance with the laws of the State of Wisconsin.  This Agreement may be amended only in a writing properly signed and delivered by all Parties hereto.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original and all of which taken together shall constitute but one and the same agreement.  Signatures transmitted by facsimile or email shall, in all cases, be treated as originals.  

IN WITNESS WHEREOF, the undersigned have duly executed this Agreement as of the date first written above.

[Execution Pages Follow]

TRI-PARTY AGREEMENT
MILWAUKEE COUNTY
EXECUTION PAGE

MILWAUKEE COUNTY 

By:


Name:  Chris Abele

Its:  County Executive
Attest:

By:


Name:  Joseph Czarnezki
Its:  County Clerk

STATE OF WISCONSIN
)


) SS

COUNTY OF MILWAUKEE
)

This instrument was acknowledged before me on ________________, 2012 by Chris Abele, as County Executive of Milwaukee County.

(
)

Notary Public, State of Wisconsin

My Commission 

STATE OF WISCONSIN
)


) SS

COUNTY OF MILWAUKEE
)

This instrument was acknowledged before me on ________________, 2012 by Joseph Czarnezki, as County Clerk of Milwaukee County.

(
)

Notary Public, State of Wisconsin

My Commission 

Approved for Execution by Corporation Counsel

By:

Reviewed by:

Its:  Milwaukee County Risk Manager

TRI-PARTY AGREEMENT
MSOE
EXECUTION PAGE

THE MILWAUKEE SCHOOL OF ENGINEERING 

By:

     Dr. Herman Viets, President

STATE OF 
)


) SS

COUNTY OF 
)

This instrument was acknowledged before me on ________________, 2012 by Dr. Herman Viets as President of The Milwaukee School of Engineering.

(
)

Notary Public, State of Wisconsin

My Commission 

TRI-PARTY AGREEMENT
BMO HARRIS BANK
EXECUTION PAGE

BMO HARRIS BANK NATIONAL ASSOCIATION, as successor-in-interest by merger to BANK MARSHALL & ILSLEY BANK By:

Name:


Its:

STATE OF WISCONSIN)


) SS

COUNTY OF MILWAUKEE)

This instrument was acknowledged before me on ________________, 2012 by ___________________ as ________________ of (PROPER LEGAL ENTITY) BMO HARRIS BANK.

(
)

Notary Public, State of Wisconsin

My Commission 
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[image: image4.jpg]County Owned Property
EXHIBITA

PARCEL A
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast ¥ of the Southeast % of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast ¥ of Section 20, thence S 88°58°45” W along the south line of the
southeast %, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W

along said right of way line, 917.539 feet to the point of beginning of the following described parcel;

Thence continue N 01° 18°39” W along said right of way line, 67.831 feet;

Thence continue along the west line of N. Broadway Street N 34°38°03” W 108.49 feet
to the southeasterly right of way line of N. Water Street;

Thence S 56°23°49” W along said right of way line, 268.32 feet;

Thence S 33°36°11” E 17.909 feet;

Thence N 88°41°21” E 276.854 feet to the point of beginning.

Containing 26,362 square feet, more or less.

PARCEL B
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

AI} that part of the Southeast ¥4 of the Southeast ¥4 of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwankee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast ' of Section 20, thence S 88°58°45” W along the south line of the
southeasF %,. a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
along said right of way line, 480.13 feet; Thence N 08°59°51™ W 11.57 feet; Thence S 88°56°26” W 552.00 feet to the east

right of way }ine of N. Water Street: Thence N 01°15'49” W along said right of way line, 20.50 feet to the point of beginning
of the following described parcel,

Thence continue N 01°15°49” W along said right of way line, 35.91 feet to a point of curve to the right;

Thence NORTHEASTERLY along the arc of a curve and said right of way line, 390.47 feet, whose radius is 388.00 feet,and
whose central angle is 57°39°38” and whose chord bears N 27°34°00” E 374.20 feet;

Thence continue along said right of way line, N 56°23°49” E 30.16 feet;

Thence S 33°36°117 E 27.32 feet; ‘

Thence S 01°18°39” E 239.63 feet;

Thence S 60°47°42” W 249.91 feet to the point of beginning,

. -
Containing 50,200 square feet, more or less.
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EXHIBIT A

PARCEL C
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

Al_] that part of the Southeast % of the Southeast ¥4 of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast comer of the Southeast ¥ of Section 20, thence S 88°58’45” W along the south line of the
southeast Y4, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
along said right of way line, 480.13 feet; Thence N 08°59°51” W 11.57 feet; Thence S 88°56°26” W 259.14 feet;

Thence N 01°18°39” W 171.61 feet to the point of beginning of the following described parcel;

Thence continue N 01°18°39” W 227.61 feet;

Thence N 33°36°11” W 48.17 feet to the southeasterly right of way line of N. Water Street;
Thence S 56°23°49” W along said line 72.00 feet;

Thence S 33°36711” E 27.32 feet;

Thence S 01°18°39” E 239.63 feet;

Thence N 60°47°42” E 30.061 feet;

Thence N 66°08°47” E 49.157 feet to the point of beginning,

Containing 19,473 square feet, more or less.

PARCEL D
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast % of the Southeast % of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows: '

Commence at the Southeast corner of the Southeast % of Section 20, thence S 88°58°45” W along the south line of the
southeast ¥, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
480.13 feet; Thence N 08°59°51” W 11.57 feet to the point of beginning of the following described parcel;

Thence continue N 08959517 W 84.915 feet; Thence N 27°35°43” W 82.00 feet; Thence N 57°24°44” W 50.00 feet;
Thence N 78°02°19” W 50.00 feet; Thence S 86°21°13” W 50.00 feet: thence S 73°56°05” W 50.00 feet:

Thence S 66°08°47” W 24.815 feet; Thence N 01°18°39” W 227.61 feet;
Thence N 33°36°11” W 30.261 feet; Thence N 88°41°21” E 276.854 feet to the West right of way line of N. Broadway Street;

Thence S 01°18°39” E along said right of way line, 425.95 feet;
Thence S 88°56°26” W 1.55 feet to the point of beginning.

Containing 66,945 square feet, more or less.
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[image: image7.jpg]EXHIBIT B
Bank Owned Property

PARCEL E
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast Y of the Southeast ¥ of Section 20, Town 7 North, Range 272 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast ¥ of Section 20, thence S 88°58’45” W along the south line of the
southeast V%, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18’39” W
480.13 feet; Thence N 08°59°51” W 11.57 feet; Thence S 88°56°26” W 331.14 feet to the point of beginning of the following
described parcel;

Thence continue Thence S 88°56726” W 220.86 feet to the east right of way line of N. Water Street;
Thence N 01°15°49” W along the said right of way line, 20.50 feet;

Thence N 60°47°42” E 249.91 feet;

Thence S 01°18°39” E 138.385 feet to point of beginning.

Containing 17,547 square feet, more or less.

PARCEL F
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast V4 of the Southeast ¥ of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast % of Section 20, thence S 88°58°45” W along the south line of the
southeast ¥, a distance of 169.02 feet to 2 point on the west right of way line of N. Broadway Street; thence N 01°1839” W
480.13 feet; Thence N 08°59°51” W 11.57 feet; Thence S 88°56'26” W 259.14 feet to the point of beginning of the following

described parcel:

Thence continue S $8°56°26” W 72.00 feet;

Thence N 01°18739” W 138.385 feet;

Thence N 60°47°42” E 30.061 feet;

Thence N 66°08°47” E 49.157 feet;

Thence S 01°18°39” E 171.61 feet to the point of beginning,

Containing 11,226 square feet, more o less.
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Bank Owned Property

PARCEL G
LEGAL DESCRIPTION

PARK EAST REDEVELOPMENT

All that part of the Southeast Y of the Southeast ¥ of Section 20, Town 7 North, Range 22 East, in the City of Milwaukee,
Milwaukee County, Wisconsin and more particularly described as follows:

Commence at the Southeast corner of the Southeast 4 of Section 20, thence S 88°58°45” W along the south line of the
southeast /4, a distance of 169.02 feet to a point on the west right of way line of N. Broadway Street; thence N 01°18°39” W
480.13 feet; Thence N 08°59°51” W 11.57 feet to the point of beginning of the following described parcel;

Thence continue N 08°59°51” W 84.915 feet;

Thence N 27°35°43" W 82.00 feet;

Thence N 57°24°44” W 50.00 feet;

Thence N 78°02°19” W 50.00 feet;

Thence S 86°21°13” W 50.00 feet;

Thence S 73°56°05” W 50.00 feet;

Thence S 66°08°47” W 24.815 feet;

Thence S 01°18°39” E 171.61 feet;

Thence N 88°56°26” E 259.14 feet to the point of beginning.

Containing 44,148 square feet, more or less.
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CSM

CERTIFIED SURVEY MAP NO.

BEING A DIVISION OF LOTS 1, 2, 3, 4, 5 AND 6, IN BLOCK 145, AND THE NORTHERLY %, OF VACATED OGDEN
AVENUE AND THAT PART OF VACATED MARKET STREET ADJOINING SAID BLOCK ANDLOTS 1,2, 3,4,5,7, 8,
9, 10, 11 AND 12 IN BLOCK 149 AND THAT PORTION OF VACATED OGDEN AVENUE AND THAT PART OF
VACATED MARKET STREET ADJOINING SAID BLOCK AND LOTS 1, 2, 3, 4, 5, 6, 10, 11 AND 12 IN BLOCK 150
AND THE SOUTHERLY % OF VACATED OGDEN AVENUE AND THE EASTERLY % OF VACATED MARKET
STREET ADJOINING SAID BLOCK ALL LOCATED IN THE SOUTHEAST % OF THE SOUTHEAST "% OF SECTION
20, TOWN 7 NORTH, RANGE 22 EAST, IN THE CITY OF MILWAUKEE, MILWAUKEE COUNTY, WISCONSIN.
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Exhibit D

DEVELOPMENT AGREEMENT

PARK EAST CORRIDOR DEVELOPMENT OF BLOCKS 3 AND 4

[SEE EXECUTED DEVELOPMENT AGREEMENT]

Exhibit E

Public Access Easement Agreement

[image: image10.jpg]Document Number

Public Access Easement Agreement
MSOE Park

Recording Area

Name and Return Address

William Invie Shroyer, Esq.
Reinhart Boerner Van Deuren s.c.
Suite 1700

1000 North Water Street
Milwaukee, W1 53202

Parcel Identification Number (PIN)
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EASEMENT AGREEMENT

THIS PUBLIC ACCESS EASEMENT AGREEMENT is made as of -,
2012, by and between MILWAUKEE SCHOOL OF ENGINEERING ("MSOE") and MSOE
PROPERTIES, LLC, a subsidiary of MSOE (the "Subsidiary") (collectively, the "Grantors"),
and the COUNTY OF MILWAUKEE ("Grantee").

WHEREAS, MSOE is the owner of certain property located approximately at the
intersection of North Water Street and North Broadway in the City of Milwaukee, State of
Wisconsin more particularly described as Parcel D and Parcel G on EXHIBIT A attached hereto
(the "MSOE Property"); and the Subsidiary is the owner of the property located North of the
MSOE Property, in the City of Milwaukee, State of Wisconsin, more particularly described on
EXHIBIT B attached hereto (the "Subsidiary Property"). ; and

WHEREAS, the County of Milwaukee ("County") and Grantors have entered into
a certain Development Agreement dated as of , 2012 (the "County Development
Agreement"), pursuant to which Grantors agree to develop the Subsidiary Property for public
open space purposes and to grant to the County a nonexclusive easement for public open space
purposes on and across the Subsidiary Property; and

WHEREAS, MSOE and the City of Milwaukee ("City") have entered into that
certain Cooperation and Development Agreement (MSOE Parking Facility and Athletic Field
Project) dated as of . 2012 (the "City Development Agreement"), pursuant to
which MSOE agreed develop the MSOE Property; and

WHEREAS, in connection with Grantors' development of the Subsidiary Property
and MSOE Property, MSOE is also developing a parking facility and athletic field on the
MSOE Property (the "MSOE Project"); and

WHEREAS, this Public Access Easement Agreement ("Agreement") serves to
satisfy the County's conditions of conveyance, and the terms of both the County Development
Agreement and the City Development Agreement pertaining to development and use of the
Subsidiary Property for public open space purposes.

NOW, THEREFORE, in consideration of the above recitals and other good and
valuable consideration, the sufficiency of which is hereby acknowledged, the Grantors and
Grantee agree as follows:

1. Grant of Easement. The Subsidiary hereby conveys to Grantee a nonexclusive
casement upon and across the Subsidiary Property for pedestrian and recreational uses, subject to
the terms of this Agreement.

2. Initial Development of Public Open Space. Grantors agree to develop the Subsidiary
Property in conformity with the terms of the City Development Agreement and the Detailed
Planned Development, approved by the City on , 2012 as Common Council
File No. 10184 (the "Detailed Plan Development") and the County Development Agreement..
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[image: image12.jpg]Subsequent modifications to the design or development of the Subsidiary Property shall be
subject to Paragraph 10 of this Agreement.

3. Use. Subject to the terms of this Agreement, Grantee and members of the public
may use the Subsidiary Property for various uses, including, without limitation, green space,
tables, umbrellas and seating areas, and other uses appropriate for similar public open space.
Said use by Grantee and the public shall, in all material respects, comply with applicable federal,
state and local laws, statutes, ordinances, codes and regulations (collectively, the "Laws"). The
public access and rights granted herein to the Subsidiary Property shall exclude any commercial
activities or operations inconsistent with use and operation of the Subsidiary Property as a
public open space

4. Reservation of Rights. Grantors reserve the following rights with respect to the
Subsidiary Property:

a. Grantors may install subsurface utilities, improvements and structures and
grant to third parties non-exclusive easements or rights for underground utilities.

b. Grantors or its affiliates, related organizations and clubs, (collectively herein
referred to as The "MSOE Organizations", and individually, a "MSOE Organization") may hold
up to four (4) planned events on the Subsidiary Property per calendar year, provided said events
do not exceed three (3) days, and provided that prior written notice of such events is provided to
Grantee. A MSOE Organization may use the Subsidiary Property additional times per calendar
year for use by a MSOE Organization or other third party's use for other purposes by obtaining a
permit from the County's Real Estate Division, which County permits shall not be unreasonably
withheld or delayed. To avoid conflicting schedules, the County shall only issue a use permit to a
third party if such request for a permit is issued by MSOE. The number of events permitted by
this Paragraph applies to the MSOE Organizations, and does not grant each MSOE Organization
the right to such number of events. Written consent of the Grantee shall be required for any
additional events or for events exceeding three (3) days in duration.

5. Effective Date. This Agreement shall be effective as of the date first shown above.

6. Maintenance: Grantors shall be responsible to maintain and repair the Subsidiary
Property and its improvements in accordance with maintenance standards generally applied to
public parks in the City of Milwaukee.

7. Public Rights. Except as expressly provided herein, Grantors shall, at all times, make
the Subsidiary Property available for use by members of the public, to the extent required by the
terms of this Agreement, except for such times as the Subsidiary Property, or any portion thereof,
must be closed for construction, maintenance or repair of the Subsidiary Property or any of the
surrounding buildings, improvements, landscaping, or above and below ground infrastructure
and facilities, to protect against unsafe conditions, or to avoid the acquisition of adverse or
prescriptive rights.

REINHART\7984355WIS:LPK 11/03/11 3





[image: image13.jpg]8. Permitting. The Subsidiary Property shall not be subject to any County alcohol
permitting requirements for County Parks, but any user of the Subsidiary Property shall be
responsible for compliance with any applicable City of Milwaukee regulations or ordinances
governing the consumption of alcohol.

9. Operating Costs. Grantors shall pay or cause to be paid for all maintenance costs for
the Subsidiary Property including, but not limited to, all electricity, water and other utilities used
for lighting, cleaning and watering of flowers and other plant materials on the Subsidiary
Property, if any, and all repairs, including, without limitation, capital repairs, to the
improvements comprising the Subsidiary Property.

10. Alterations. Subject to compliance with the applicable provisions of the Park East
Redevelopment Plan and the City Code of Ordinances, Grantors may, with the prior written
consent of Grantee, which consent shall not be unreasonably withheld, conditioned or delayed,
from time to time install or remove amenities on the Subsidiary Property consistent with the use
of the Subsidiary Property as a public open space described herein, including, without limitation,
tables, chairs, gazebos, bike racks, tents, sculptures, kiosks, carts, landscaping and similar
facilities and amenities. Grantors shall not make any material structural alterations or
modifications to the Subsidiary Property without the prior written consent of Grantee, which
consent shall not be unreasonably withheld, conditioned or delayed. Alterations or modifications
to the Subsidiary Property must, in all cases, be designed in a way that is welcoming to the
public and patrons visiting the commercial venture(s) within the MSOE Project, and create a
sense of flow and continuity within the Subsidiary Property.

11. Assignment. This Agreement may not be assigned without the written consent of
the other parties. Upon any such assignment, the assigning party shall have no further rights or
obligations under this Agreement.

12. Run with the Land. This Agreement is a permanent public access easement which
shall run with the land, and shall be binding on and shall inure to the benefit of the parties hereto
and to their respective heirs, successors and assigns.

13. Notices. All notices to be given by one party to the other under this Agreement shall
be in writing and given either by personal delivery, reputable overnight delivery service,
electronic transmission, facsimile transmission with confirmed receipt, or certified mail, postage
prepaid, to the addresses set forth in this paragraph, provided that any notice given by electronic
transmission or facsimile shall, within one business day thereafter, also be given by one of the
other three methods herein provided. A notice given hereunder shall be deemed delivered either
upon actual receipt or upon refusal by a party to accept delivery. Either party may change its
address for purposes of receiving notice by delivering written notice thereof in accordance with
the requirements of this paragraph.

REINHART\7984355WIS:LPK 11/03/11 4





[image: image14.jpg]To Grantors:
Hermann Viets, Ph.D.
President
Milwaukee School of Engineering
1025 North Broadway
Milwaukee, WI 53202-3109

With a Copy to:

William Invie Shroyer, Esq.
Reinhart Boerner Van Deuren s.c.
1000 North Water Street, Suite 1700
Milwaukee, WI 53202

To Subsidiary:
MSOE Properties, LL.C
¢/0 Hermann Viets, Ph.D.
President
Milwaukee School of Engineering
1025 North Broadway
Milwaukee, WI 53202-3109

To Grantee County of Milwaukee:
County of Milwaukee
Real Estate Services
2711 W. Wells Street, Third Floor
Milwaukee, WI 53208
Attn: Manager of Real Estate Services
Email: cdillmann@milwenty.com
Facsimile: (414) 223-1917

With a Copy to:

John Schapekahm, Principal Assistant
Milwaukee County Corporation Counsel
901 North Ninth Street, Room 303
Milwaukee, WI 53233

To City of Milwaukee (only if required by section 19 below regarding its Third Party
Beneficiary status):

Commissioner of City Development

City of Milwaukee

809 N. Broadway

Milwaukee, WI 53202

Email: rocky.marcoux@milwaukee.gov

Facsimile:(414) 286-5467

REINHART\7984355WIS:LPK 11/03/11 5





[image: image15.jpg]14. Enforcement. This Agreement may be enforced either at law or in equity, with the
non-breaching party entitled to injunctive relief and/or monetary damages. If any action for
enforcement of this Agreement is brought, the non-prevailing party in such action shall
reimburse the prevailing party for its reasonable attorney's fees incurred in such action.

15. Amendment. This Agreement may be amended only by a written instrument
executed by the Grantee and Grantors; provided, however, in no event shall this Agreement be
amended in a manner that violates the Park East Compliance Plan, without first obtaining the
advance written consent of the City.

16. Counterparts. This Agreement may be executed in any number of counterparts, and
each counterpart shall be deemed to be an original instrument, but all such counterparts together
shall constitute but one Agreement.

17. No Joint Venture. No provision hereof shall be deemed to constitute the parties
hereto as partners of one another or joint ventures of one another or in any way obligate any
party hereto for the performance of any obligation of the other party hereto.

18. Authority. Whenever in this Agreement the consent or approval of the City or the
County is required or the discretion of City or the County may be exercised, the Commissioner
of City Development of the City of Milwaukee and the County's Real Estate Services Manager
shall have the authority to provide such a consent or approval or to exercise such discretion,
respectively.

19. City of Milwaukee Third Party Beneficiary Rights. The City of Milwaukee (the
"City") shall be deemed a third party beneficiary of the following terms of this Agreement and,
upon default by Grantors, may enforce such provisions.

a. The City shall have the right to enforce section 6 of this Agreement. If
Grantors fail to maintain the Subsidiary Property in the condition required by this Agreement,
the City may provide Grantors with a written notice setting forth the maintenance or repair work
that the City reasonably determines has not been done. If Grantors do not commence such
maintenance or repair work within thirty (30) days from the date of receipt of the aforesaid
written notice, and such failure to commence such maintenance or repair work is not as a result
of causes beyond Grantors' reasonable control, then the City may, upon thirty (30) days' written
notice to Grantors, perform such work and shall be reimbursed by Grantors for all reasonable
costs incurred in performing such work. Should Grantors fail to reimburse the City for such
work within thirty (30) days after written demand therefore, the City shall be entitled to record a
lien against the Subsidiary Property. Grantors hereby agree that the City shall have the right to
specially charge the Subsidiary Property under the provisions of Sec. 66.0627, Stats., as
renumbered from time to time. Should the City need to proceed with such special charges under
the provisions of Sec. 66.0627, Stats., Grantors hereby waive notice and hearing on such charges.
City shall notify Grantors in advance of City's needs to enter upon the Subsidiary Property,
specifying the scope and duration of such entry.

REINHART\7984355WIS:LPK 11/03/11 6





[image: image16.jpg]In Witness Whereof, the Grantors and Grantee have hereunto set their hands and
seals on this day of ,2012.

GRANTORS:
MSOE PROPERTIES, LLC

MILWAUKEE SCHOOL OF ENGINEERING

By:

Hermann Viets, Ph.D.
Its: President

STATE OF WISCONSIN )
) ss.
MILWAUKEE COUNTY )

This instrument was acknowledged before me on , 2012 by Hermann
Viets, Ph.D., the President of Milwaukee School of Engineering.

( )
Notary Public, State of Wisconsin

My commission:

GRANTEE:

COUNTY OF MILWAUKEE

By:
Chris Abele, County Executive

REINHART\7984355WIS:LPK 11/03/11 7





[image: image17.jpg]STATE OF WISCONSIN )
) sS.
MILWAUKEE COUNTY )

This instrument was acknowledged before me on , 2012 by Chris Abele,
the County Executive of Milwaukee County

( )
Notary Public, State of Wisconsin

My commission:

1050-2009-607:169701

GRANTEE:

COUNTY OF MILWAUKEE

By:
Joseph Czarnezki, County Clerk

STATE OF WISCONSIN )
) ss.
MILWAUKEE COUNTY )

This instrument was acknowledged before me on B , 2012 by Joseph
Czarnezki, the County Clerk of Milwaukee County.

( )
Notary Public, State of Wisconsin

My commission:

This document was drafted by:
William Invie Shroyer

Reinhart Boerner Van Deuren s.c.
Suite 1700

1000 North Water Street
Milwaukee, WI 53202

REINHART\7984355WIS:LPK 11/03/11 8




EXHIBIT C TO DEVELOPMENT AGREEMENT

"Building" Description

[image: image18.jpg]100-V

GN LFAHS

aviLwans
ININdOTIAIA
Nv1d a37iv.i3d
YHAOD

1F3HS
==

ALITIDVH
DNV ¥ ¥HDD0S
AOSI pasodoig

I

oalodd

NOLLYDOTHLIS

[

AFLNTO Ne=>
SOSW ONLLSIX3

LS ddVN

BROADWAY

—— AR

NIAHBO

NOSTIA

NG

i\

S5 |\ &5 S A—

Sty —w—<tn)

(==

ALMIOVS
ONDAIVG 3 330008
ZOSW a35040ad

ta)l w g

—r

MARKET STREFT

WATER STREET

SNOILD3IS OO0E-Vv

IOVNDIS  102-V

SNOILVAZTE OO0Z-v

NVid 1BAST0BId €OV

NVd 13A31 AVMAYOaE IOV
NVd T3AZT L3XaviN 10V
BAZ1 33M0T OO0V

NVd 3dvOSANY 3LS 1011

SORILINOLOHd T=2A371 318 101-3

ONILHON OOK-3

NVd ALNLN 3US SO0
Nvd ONOvaD 3LS  vO-D
NVd OIRILaNC3D 3LS  €0I-0
Nvid 3Ls 200

23A00  100-Y

X32ANI ONMved





EXHIBIT C TO DEVELOPMENT AGREEMENT
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EXHIBIT D TO DEVELOPMENT AGREEMENT

County Board Resolution File No. 04-492

[image: image26.jpg]EXHIBIT D

COUNTY CLERK

Milwaukee County

MARK RYAN e County Clerk

STATE OF WISCONSIN )
)SS
COUNTY OF MILWAUKEE )

I, Mark Ryan, County Clerk in and for the County of Milwaukee, State of Wisconsin, do
hereby certify that the attached copy of File No. _04-492 _is a true and correct copy of the
original resolution duly adopted by the Milwaukee County Board of Supervisors at a meeting

held on _ December 16, 2004

Given under my hand and official seal, at the Milwaukee County Courthouse, in the City

of Milwaukee, this _14th day of _ February , 2005.

(’/ MARK RYAN

County Clerk

COURTHOUSE, ROOM 105 + 901 NORTH 9TH STREET « MILWAUKEE, Wi 53233 » TELEPHONE: (414) 278-4067

Page 1 of 5






[image: image27.jpg]o

RE

Q]
<N
>

16
17
18
19

20
21
22
23
24
25
26

WO RN
O O o0 I

3

L.
LY N —

Ly W W [SERRNUS I VU U5}
~N o [ N

o0

EXHIBIT D

¥

%
By Supervisors Johnson, Coggs-Jones, Broderick, Di‘r:gitrijerg%;gil_ﬁg% West, White,
Holloway, Weishan, Quindel, DeBruin &d,;;[;ﬁ;] v/
Chairman

155

DEC 16 204 \:-fﬁff.;j | .
ARESOLUTION  FILENO. O4-493.

To create the Community and Economic Development (CED) Fund and adopt the Park East
Redevelopment Compact (PERC) in order to provide additional sustainable community
benefits for the development of the County Park East land.

WHEREAS, Milwaukee County will seek the sale of significant real estate assets,
including approximately 16 acres of land in the Park East freeway corridor and these
lands represent tremendous assets held in trust by Milwaukee County for the benefit of
the citizens of this County. This revenue has been used in various ways, but often it has
been used to offset basic operating expense or tax levy; and

_ WHEREAS, while offsetting tax levy to fund operating expense is a tool that is
sometimes necessary, such major sales should provide a longer-term and sustainable
benefit to the community. True stewardship of these major public resources requires that
their sale provide a benefit for the citizens; and

WHEREAS, the redevelopment of the Park East land, by itself, using private
development, will not take advantage of unique opportunities to provide sustainable
community benefits especially to those in most need of jobs; and

WHEREAS, adoption of the Park East Redevelopment Compact (PERC), as
provided in this resolution, will provide the best opportunity to provide increased jobs
and tax base not only on this land, but also for the entire community; and

WHEREAS, this resolution also provides for the creation of a Community and
Economic Development (CED) Fund. The CED (pronounced ‘seed’) Fund would be
comprised of a series of programs designed to address ‘gap’ needs in the marketplace and
it is not intended to reproduce resources that are available either in the commercial
marketplace or through other public resources; and

WHEREAS, the CED Fund recognizes that there are areas where the market does
not make available the resources required for sustainable development and by providing
those resources, the Fund seeks to be a catalyst that will enable businesses to develop
and grow, communities to prosper, and the lives of all of our citizens to be enriched; and

WHEREAS, this Fund would be endowed with all net revenue generated by the
sale of land in the Park East Corridor and be used to carry out this resolution for the Park
East Redevelopment Compact (PERC); and

APPROVED AS T0 FORM

Page 2 of 5 CORPORATION COUNSEL
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EXHIBIT D

WHEREAS, in the future, with the exception of revenue allocated to other
purposes by statute, ordinance, resolution, or budget action, revenue produced by the
sale of real estate assets (except park land sales) may be allocated to the CED Fund by the
County Board at the time of each sale; and

The following are some possible uses of the CED Fund:

* Minority Business Working Capital

s Small & Minority Business Contract Financing

» Housing Development

» Neighborhood Business Development

¢ Economic Development

e Environmental Mitigation/Brownfields

e Carry out Park East Redevelopment Compact (PERC) now therefore,

BE IT RESOLVED that this resolution adopts the principle and creation of the
Community Economic Development (CED) Fund and adopts the Park East
Redevelopment Compact (PERC) with the specifics of the policies and procedures to
implement this resolution to be adopted separately by the County Board; and

BE IT FURTHER RESOLVED, that the following Park Fast Redevelopment Compact
(PERC) establishes the policies for the sale of the County’s Park East land to achieve the
goal of providing additional sustainable community benefits for the development of this

land:

1. Competitive Development Agreements
Each parcel of Park East land will be sold through a competitive Request for Proposals
(RFP) which shall be reviewed and approved by the County Board. Milwaukee
County should not just sell the land for the highest price offered but rather should
seek development proposals which will provide the greatest future benefit in jobs, tax
base and image for the community, as well as, a fair price. The policies to carry out
the PERC will be contained in the RFP and the final legal requirements will be
included in each development contract. These contracts will be for 27 years or until
the Tax Incremental District (TID) is terminated. (A parcel may be all or part of one or
more blocks as contained in the each RFP.)

2. Cooperation with Existing Organizations
Milwaukee County will cooperate with and use existing governmental and private
organizations, programs and funding sources whenever possible to carry out these

PERC policies.

3. Community and Economic Development Fund (CED)
The County CED fund may be used to carry out these PERC policies whenever other
funding is not available. The CED fund is described in other parts of this resolution.

#
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EXHIBIT D

Disadvantaged Business Enterprise (DBE)

Milwaukee County will include their current DBE policies, as they apply to county
construction contracts, in all RFP’s and development contracts. The Office of
Community Business Development Partners shall assist in administering this
provision.

Enhanced Apprenticeship and Training
All RFP’s and development contracts shall contain additional apprenticeship and

training requirements, using existing agencies whenever possible. Participation in

County sponsored training shall meet county established income and residency
requirements.

Local Employment and Coordination

Milwaukee County will hire one or more non-profit community economic
development agencies to assist in coordinating the DBE, training and local
employment requirements. All employment vacancies for developers, contractors,
trainees, owners and tenants, who will work on the County Park East land, will be
required to be provided to the County and the County’s designated coordinating
agencies, so that they may assist local applicants to apply for these vacancies. This
requirement will end with the TID.

Milwaukee County and many in the community have as a goal that the workforce on
the Park East property reflect the racial diversity of Milwaukee County. The
Milwaukee County Board and the community asks and expects businesses and
contractors to make a good faith effort to employ racial minorities consistent with
their numbers in the County’s workforce. (The 2000 county census population (over
age 18) was 68.7% White, 20.4% Black, 7.2% Hispanic and 3.7% other). Reports
will be required to determine whether this goal is being achieved.

Prevailing Wages and Employment Data

All RFP’s and development agreements will require the payment of prevailing wages
for construction employees as is now required for most public works projects.
Developers, owners and tenants will be required to provide an annual report to
Milwaukee County with the number of non-construction full and part time employees
working on the Park East project. Milwaukee County will develop the required report
which will include the wage ranges and whether employees have health or retirement
benefits. This report will be designed to help measure the job impact of the PERC.
This requirement will end with the TID.

Affordable Housing

Milwaukee County will sponsor the construction of new affordable housing of not less
than 20% of the total housing units built on the County’s Park East lands but they may
be built on other infill sites in the city of Milwaukee. The County, in each RFP for any

Page 4 of 5
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EXHIBIT D

given parcel, may require a different percentage of affordable housing or have no
requirement at all. The County may use funds from existing housing programs along
with County funds to meet this requirement.

9.  Green Space and Green Design
Milwaukee County will require that green space and green design be specifically
included in all proposals submitted in response to an RFP. The County will consider
this information when evaluating and selecting a final developer for each parcel.

10. Community Advisory Committee and Administration
A Community Advisory Committee will be appointed by the Chairman of the County
Board, after the adoption of the PERC, which shall advise the County Board on
implementing the PERC policies. This committee shall continue until the Tax _
Incremental District is completed for the PERC area. The Director of Economic and
Community Development shall assist this committee in preparing an annual report to
the County Board on the effects of the PERC policies. The Director of Economic and
Community Development shall administer the PERC agreements with the primary
goal to achieve the desired community benefits.

BE IT FURTHER RESOLVED, that Milwaukee County should seek the input of
business and community leaders to assist in carrying out the PERC and CED Fund policies.

10/28/04
I\My Documents\PARK EAST REDEVELOPMENT\Resolution.doc

GB/ld
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EXHIBIT E TO DEVELOPMENT AGREEMENT 

"Project" Description
[image: image31.jpg]December 9, 2011

Milwaukee School of Engineering, MSOE

Proposed Soccer & Parking Facility with Adjacent Publicly Accessible Park
Lots 1 and 2 on Certified Survey Map

Detailed Project Description and Owners Statement of Intent:

1.0Project Statement:

A. The Milwaukee School of Engineering (MSOE) respectfully requests approval of a
Detailed Plan Development for the properties identified as “Lot 1” and “Lot 2” on
the attached CSM and described as follows.

B. Lot1:

1. Physical Description:

a. The project includes a practice and competition field sized for NCAA
sanctioned soccer, Lacrosse and Rugby. The field is accessed by an at
grade entrance on the corner of Knapp and Broadway and by internal
stairs from the parking lot. The field surface is synthetic and the perimeter
includes suspended netting to contain balls.

b. Under the field is a three level precast parking structure with entrances on
Broadway and Market Streets. The enclosing walls are also precast
concrete with brick inlays and fenestration details as shown on the
enclosed drawings.

c. Glazed stairs, corner elements, signage, field lights and a fully functional
public video board are all included as detailed on the attached drawings.

1) Photometric calculations for the field lighting are included on the
enclosed drawings.

REINHART\8125116WIS:LPK 12/14/11




EXHIBIT E TO DEVELOPMENT AGREEMENT 

[image: image32.jpg]2) The park lights shown are intended to be +/- 14’ tall harp lights per City
specification.

d. Landscape is included as indicated on the enclosed plan.
2. Operation:
a. Soccer / Lacrosse / Rugby Field:

1) The primary purpose of the field is for MSOE athletics practice, games,
and tournaments related to their Soccer, Lacrosse and Rugby
programs. Intramural and competitive play is anticipated.

2) The field facility will be made available for use by other local youth and
adult groups, clubs and leagues on a paid and non- interference basis
with MSOE activities.

3) The field is proposed to include lighting per the enclosed documents.
MSOE will limit the use of the lights to 10:00 PM on weekdays and

12:00 AM on weekends.

4) Occasional large attendance events such as graduation may be held on
the field.

b. Parking Facility:

1) The primary purpose of the parking facility is to serve MSOE.

2) ltis intended that the initial MSOE use will not be more than one of the

three levels.

3) Parking spaces not needed to be reserved for MSOE will be offered for
public fee parking.

REINHART\8 1251 T6WIS:LPK 12/14/11



 

EXHIBIT E TO DEVELOPMENT AGREEMENT [image: image33.jpg]4) Parking may be made available to patrons of the commercial spaces
without a fee.

c. Commercial Space:

1) Approximately 12,000 square feet of commercial space will be
dedicated on the level opening to the park.

2) Allowable uses for commercial space (as defined by 295-703-1).

a) Commercial and Office Uses
1- Retail Establishment, General

b) General Service Uses
1- Personal Service
2- Business Service
¢) Accommodation and Food Service Uses
1- Restaurant- Sit Down
2- Restaurant- Fast Food / Carry- Out

3- Tavern

d) Temporary Uses
1- Seasonal Market

C. Lot 2:

1. Physical Description:

a. Lot 2 is being developed as a public open space, i.e. a park.

b. The park includes the following amenities.

1) Lawn areas with trees, walks and limited lighting of walk areas.
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EXHIBIT E TO DEVELOPMENT AGREEMENT 

[image: image34.jpg]2) Aplaza areain front of and at grade to the commercial space for the
placement of tables and chairs related to the commercial operations.

3) A clear pedestrian pathway between the commercial plaza and park
proper to serve as a walking connection between Broadway and
Market Streets.

2. Operation:

a. The park will be operated and maintained at the sole expense of MSOE.

b. The park will be available to the public with the exceptions listed below.

1) MSOE shall have the right to use the park for MSOE planned events up
to four times per calendar year, with each such event not to exceed 3
days. Any additional uses shall be subject to specific approval by the
City and County of Milwaukee.
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EXHIBIT F TO DEVELOPMENT AGREEMENT

"Project" Costs including land acquisition cost

 
Approximate Budget

For the “budget detail” requested by the County, let’s use the following round numbers.

Land 

$4.0M

Construction 

$22.5M- 23.5M

Soft Costs 

$1.0M

Total 

$27.5- $28.5M

EXHIBIT G TO DEVELOPMENT AGREEMENT

County "Project" Approval
Board Resolution File No. ______

EXHIBIT H TO DEVELOPMENT AGREEMENT

Approved PERC Compliance Plan
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