


STATE OF WISCONSIN	CIRCUIT COURT	MILWAUKEE COUNTY
______________________________________________________________________________

MILWAUKEE COUNTY,

			Plaintiff,

	v.	Case No.                   
		Case Codes 30704 and 30701
		Injunctive and Declaratory Relief

DAVID CLARKE JR., 
in his official capacity as
SHERIFF OF MILWAUKEE COUNTY

			Defendant.
______________________________________________________________________________

COMPLAINT
______________________________________________________________________________
	
	NOW comes the Plaintiff, Milwaukee County, as a complainant for injunctive and declaratory relief against the defendant David Clarke Jr., Milwaukee County Sheriff.  Plaintiff Milwaukee County, by the Office of the Corporation Counsel, alleges and shows to the court as follows:
NATURE OF ACTION
	1.  	This is an action for temporary and permanent injunctive relief under Wis. Stat. ch. 813 and for a declaratory judgment under Wis. Stat. s. 806.04.
PARTIES
	2.  	Plaintiff Milwaukee County is a body corporate under Wis. Stat. s. 59.01, with the authority to sue and be sued.  Its principal offices are at 901 N. 9th St., Milwaukee, Wisconsin 53233.
	3.	Defendant David Clarke Jr. is an adult resident of Milwaukee County, and he is the elected Sheriff of Milwaukee County, whose powers and duties are described in Wis. Stat. ss. 59.26 through 59.33 and other applicable provisions of the Wisconsin States and the ordinances and civil service rules of Milwaukee County.   Sheriff Clarke’s principal offices are at 821 W. State St., Milwaukee, Wisconsin 53233.
	
FACTS
	4.	Appointment, termination and, layoff of employees in the classified service of Milwaukee County, including deputy sheriffs in the Office of the Sheriff, are governed by the Milwaukee County civil service law, Wis. Stat. ss. 63.01 through 63.17, the rules of the Milwaukee County Civil Commission adopted pursuant to those statutes, and, in the case of deputy sheriffs, by the applicable provisions of the collective bargaining agreement between Milwaukee County and the Milwaukee County Deputy Sheriffs Association (MCDSA).
	5.	The annual budget for Milwaukee County is governed by Wis. Stat. s. 59.60.   Upon adoption of the budget, the appropriations therein, including the appropriation for personnel expenses for each of the departments of County government, constitute the legal appropriations for the ensuing year.  Officers of Milwaukee County are forbidden to authorize any payment or incur any obligation against the County if the budget does not include sufficient appropriations for payment of the resulting obligation.
	6.	Under s. 17.05 of the Milwaukee County General Ordinances (M.C.G.O), the adoption of the annual budget has the explicit effect of limiting the number of positions and the staffing level in each department of County government to the number and level specified in the budget, unless additional positions or staff are authorized by the County Board and the County Executive.
	7.	The adopted Milwaukee County Operating Budget for 2012 does not include sufficient appropriations to maintain existing staffing in the Office of the Sheriff, and it reduced deputy sheriff positions.
	8.	Consequently, it is necessary, due to lack of funds and a reduction in the number of authorized positions, to reduce the number of deputy sheriffs through the layoff procedure prescribed in Rule VIII, sec. 4 of the Milwaukee County Civil Service Rules and the corresponding provisions of the collective bargaining agreement between Milwaukee County and the MCDSA.
	9.   	In conformity with the procedures described in the foregoing paragraph, the Milwaukee County Department of Administrative Services and its Department of Human Resources have determined that it will be necessary to lay off 27 deputy sheriffs.  The 27 deputy sheriffs subject to layoff under those procedures have been identified, based on the criteria specified in the Civil Service Rules and the collective bargaining agreement, and they have been notified of the impending layoff.
	10.	Sheriff Clarke has directed his Human Resources Manager, Marlo Knox, to contact those deputies sheriffs who received layoff notices, and order them to report to work as usual, disregarding the action taken by Milwaukee County Department of Administrative Services and its Department of Human Resources with respect to the layoffs.
	11.	Any act by Sheriff Clarke that purports to retain the services of deputies who are laid off for the reasons and under the procedures described in the foregoing paragraphs violates Wis. Stat. 946.12(2) because such an act is in excess of his lawful authority, and any such act is forbidden by law, for the reasons hereinabove explained.  Such an act violates the limitations of Wis. Stat. s. 59.60(7), s. 17.05, M.C.G.O., the provisions of the civil service law and the applicable provisions of the Rules of the Milwaukee County Civil Service Commission governing layoff of represented employees.
	12.	Any act by Sheriff Clarke that purports to retain the services of deputies who are laid off for the reasons and under the procedures described in the foregoing paragraphs will cause irreparable harm to Milwaukee County for reasons including but not necessarily limited to the following:
	a.  	Such acts expose Milwaukee County to liability for wages and benefits, and to liability for other employment related costs such as worker’s compensation, unemployment insurance, and vicarious liability for employee acts and omissions, arising from the wrongful retention of those deputies, and no funds have been appropriated to pay those costs.
	b.	Such acts expose Milwaukee County to liability for failure to adhere to the terms agreed upon between Milwaukee County and the deputies’ union related to the collective bargaining agreement.
	c.	Such acts expose Milwaukee County to liability for alleged violation of the civil rights of persons arrested or otherwise detained by the unlawfully retained deputies because of uncertainty concerning the status of the those deputies as law enforcement officers.
	d.	Such acts impairs the enforcement of the Milwaukee County motor vehicle code and other ordinances enforced by issuing citations, with resulting loss of revenue, because of uncertainty concerning the status of those deputies as law enforcement officers authorized to issue citations.
PRAYER FOR RELIEF
	WHEREFORE, Milwaukee County demands judgment as follows:
	1.	A declaratory judgment under Wis. Stat. s. 806.04, declaring that Sheriff Clarke has no authority to disregard the actions of the Milwaukee County Department of Administrative Services and its Department of Human Resources with respect to the layoff of employees in his department for lack of funds, and that he has no authority retain or continue the services of deputies who have been laid off due to lack of funds in accordance with Milwaukee County Civil Service Rules and applicable collective bargaining agreements.
[bookmark: _GoBack]	2.	An order enjoining Sheriff Clarke from disregarding the actions of the Milwaukee County Department of Administrative Services and its Department of Human Resources with respect to the layoff of employees in his department for lack of funds, and enjoining him from taking any action which has, intends or purports to have, the effect of retaining or continuing the employment or the services of deputies who have been laid off due to lack of funds in accordance with Milwaukee County Civil Service Rules and applicable collective bargaining agreements.
 	Dated at Milwaukee, Wisconsin this _____ day of January, 2012.
												OFFICE OF CORPORATION COUNSEL

By:___________________________________
Kimberly R. Walker
Corporation Counsel
SBN 1031431
Attorneys for Milwaukee County 

P.O. Mailing Address:
Milwaukee County Courthouse
901 North 9th Street, #303
Milwaukee, WI 53233
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