

DRAFT


DEVELOPMENT AND MANAGEMENT AGREEMENT
BETWEEN

MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE

AND

CITY OF GREENFIELD

This Development and Management Agreement (the “Agreement”) is made and entered into effective this _____ day of ____________________, 2015 (the “Effective Date”), by and between MILWAUKEE COUNTY, through its Dept. of Parks, Recreation and Culture (“County”), and the CITY OF GREENFIELD (“City”).  Referenced together, the County and the City are the “Parties” to this Agreement.

WITNESSETH:
WHEREAS, the County is the owner of Kulwicki Park, located at 10777 West Coldspring Road, Greenfield, Wisconsin 53228; and

WHERAS, the City wishes to develop and manage the Park, and the County supports and encourages the City in this endeavor. 
NOW, THEREFORE, the Parties do herewith, in consideration of mutual promises and other good and valuable consideration, agree as follows:

PROVISIONS:

1.
PERMITTED USE  OF PREMISES:
The City shall develop and manage Kulwicki Park, as depicted on Exhibit A (the “Premises”) and more particularly set forth in this Agreement.  

2.
ASSIGNMENT OF AGREEMENTS:
On the Effective Date, the County shall assign to the City: (a) the Use Agreement among the County, the Greater Greenfield Lions Club (“GGLC”) and the Alan Kulwicki Park Memorial Committee (“AKPMC”) dated February 16, 2005, pertaining to a certain portion of the Premises; and (b) the Use Agreement among the County, GGLC, AKPMC and the Greenfield Little League dated January 6, 1999 pertaining to a certain portion of the Premises.
3.
TERM:
This Agreement shall commence on the Effective Date and terminate on the fifteenth (15th) anniversary thereof (the “Initial Term”). Thereafter, the County and the City may, upon mutual written agreement, renew the Agreement for three (3) consecutive five (5)-year terms (each such period, a “Renewal Term”).  The Initial Term and any then-existing Renewal Term shall be referred to as the “Term” herein.    
4.
CONDITION OF THE PREMISES:
The County makes no representation or warranty that, as of the Effective Date of this Agreement, all parts of the Premises:  (a) meet and comply with all federal, state, and local laws, ordinances and regulations; and (b) are in workable and sanitary order and state of repair at the time of delivery to the City.  The City acknowledges that it has been made aware by the County that the Premises are hereby offered on an "as-is" basis and may or may not prove to be suitable for all purposes contemplated by the City, either now or in the future.  The City further acknowledges that it has freely inspected the Premises and is aware of their general overall condition.

5.
UTILITIES:

City shall pay for all of the Utilities consumed at the Premises.  Utilities shall be billed by County to City on a monthly basis.  Payment shall be due within thirty (30) days of receipt of invoice.  “Utilities” shall include electricity, gas, water and sewer.
6.
PERMITTED USE OF THE PREMISES:
Consistent with County ordinances and other applicable laws, the City shall have the non-exclusive use of the Premises for park and recreational purposes and for no other purposes.  No political activities may be conducted on the Premises at any time.
6.1
Public Rentals.  The City is permitted to implement a rental program allowing the public and community groups to rent certain areas in the Premises according to the City’s policies and pricing.  
6.2
Parking.  Vehicles will park only as specified in the Premises.  The City is responsible for enforcing this policy with its staff and visitors.  
6.3
Compliance with Laws.  The City shall, at the City’s expense, promptly comply with all laws, rules, and regulations made by any governmental authority having jurisdiction over the City’s use of the Premises.

6.4 
Naming Rights.  City shall not allow or issue naming rights to any portion of the Premises without the prior written consent of Milwaukee County.  
6.5
Signage.  The Parties recognize that the Agreement formalizes a partnership between public entities hoping to revitalize the Park.  Accordingly, the Parties shall cooperatively agree upon a signage program that recognizes the City’s role in improving, managing and restoring the Park while maintaining the Park’s identity as a part of the Milwaukee County Parks System.  Prior to the implementation of the signage program, the City shall have the right and privilege to exhibit signage on the Premises with the prior written approval of the Parks Director, which approval shall not be unreasonably withheld, conditioned or delayed.  
6.6
Parks Logo.  As is reasonable and appropriate, the City shall endeavor to acknowledge the Parks Department and include the Parks logo in promotional materials, print or digital, controlled by the City and distributed to the general public regarding the City’s activities and programming in the Premises.  
6.7
Public Access and Use of the Premises.  The Parties recognize that the Park is a public park and that public use of the Premises is mutually desirable.  The Premises shall remain open and available to the public on a daily basis.  
7.
IMPROVEMENTS:
7.1
General.  The City is committed to making improvements and renovations to the Premises during the Term.  Such renovations and improvements shall be mutually agreed upon between the Parties prior to commencement of any renovations or improvements and will become the property of the County upon termination of the Agreement.  
7.2
Periodic Planning Meetings.  The Parties shall meet at least annually during the Term of this Agreement to: (a) review the City’s use of the Premises, (b) discuss contemplated improvements of the Premises, (c) discuss contemplated signage for the Premises, and (d) discuss other topics of interest related to the Premises. 

7.3
Prior Approval.  Any renovations or improvements to the Premises shall require prior written approval of the Parks Director, design and construction approvals from the Milwaukee County Division of Architecture and Engineering Services, and evidence the City has obtained the necessary funds in an amount not less than one hundred percent (100%) of the estimated cost of the proposed renovations or improvements before commencing any construction activities on the Premises.  The County shall have a period of sixty (60) days (the “Review Period”) to review any renovation or improvement plans submitted by the City, and the County shall be deemed to have approved the plans unless, on or before the last day of the Review Period, the County has delivered to the City a written description of the specific items in the plans that are not acceptable.  The County’s approval of the City’s renovations or improvements shall not be unreasonably withheld.  The County shall not levy any fee or charge against the City for the use of any County employee or agent in its review, approval and oversight of the City’s renovations and improvements.
7.4
Lien Waivers.  The City shall not permit any mechanic’s or materialman’s liens to be levied upon the Premises at any time for any labor or materials furnished to the City or to its agents or contractors.  Within thirty (30) days of the completion of any renovation, remodeling, or improvements by City’s contractor, subcontractors, or suppliers, the City shall obtain the appropriate lien waiver from such contractor, subcontractor, or supplier and shall file one (1) copy with the County.

7.5
Licensed Tradespersons.  The City agrees that when hiring tradespersons to perform renovations and improvements, it shall hire fully licensed tradespersons who shall utilize industry standard supplies, equipment, and construction methods in the performance of their duties.

7.6
Renovation Documents.  The City agrees that within thirty (30) days after the conclusion of each renovation, remodeling, or improvement project, the City shall provide to the County a complete set of construction documents to include as a minimum, where applicable: (a) as-built drawings; (b) a copy of all work orders and change orders; (c) a copy of all lien-waivers; (d) operation manuals and/or cut sheet drawings of any mechanical fixtures or equipment which was installed; (e) manufacturer’s warranties or extended warranties; (f) a copy of all construction permits and signed drawings; (g) City of Greenfield final occupancy permits, if applicable.

7.7
Ownership of Improvements.  Upon termination of the Agreement for any reason, all renovations, improvements, or alterations, including generic signage affixed to the Premises, shall become the property of the County, at no cost to the County.
8.
MAINTENANCE AND REPAIRS:
The City shall at all times provide for the maintenance, management and supervision of the Premises and shall keep all areas of the Premises in a clean and orderly condition.
9.
INTEREST:
Unless waived by County Board of Supervisors, City shall be responsible for payment of interest on amounts not remitted in accordance with the terms of the Agreement with Milwaukee County.  The rate of interest shall be the statutory rate in effect for delinquent County property taxes (one-percent (1%) per month or fraction of a month) as described in Wisconsin statutes section 74.47(1).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.

9.1 Penalty:

In addition to the interest described above, City may be responsible for payment of penalty on amounts not remitted in accordance with the terms of the Agreement with Milwaukee County, as may be determined by the administrator of this Agreement, or designee.  The penalty shall be the statutory rate in effect for delinquent County property taxes (.5% per month, or fraction of a month) as described in Milwaukee County ordinance section 6.06(1) and Wisconsin statutes section 74.47(2).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.

9.2 Nonexclusivity:

This provision permitting collection of interest and penalty by Milwaukee County on delinquent payments is not to be considered Milwaukee County’s exclusive remedy for City’s default or breach with respect to delinquent payment.  The exercise of this remedy is not a waiver by Milwaukee County of any other remedy permitted under the Agreement, including but not limited to termination of this Agreement. 

10.
TERMINATION OF AGREEMENT:
The Agreement may be terminated by either Party, for cause, upon ninety (90) days’ written notice to the other.  However, prior to termination for cause, either Party shall be afforded ninety (90) days in which to cure the alleged breach after having been notified of such.  
11.
INDEMNIFICATION:
11.1
General.  The City agrees to the fullest extent permitted by law, to indemnify, defend and hold harmless, the County and its agents, officers and employees, from and against all loss or expense including costs and attorney’s fees by reason of liability for damages including suits at law or in equity, caused by any wrongful, intentional, or negligent act or omission of the City or its agents which may arise out of or are connected with the activities covered by this Agreement.  The City shall not be responsible for any wrongful, intentional, or negligent act or omission of the County, or its agents, which may arise out of, or is connected with, the activities covered by this Agreement.
11.2
Environmental.  The City shall, to the fullest extent provided for under any environmental laws, rules and regulations, be responsible for any required repair, cleanup, remediation or detoxification arising out of: (a) any Hazardous Materials brought onto or introduced into the Premises or surrounding areas by the City or its agents and/or (b) Hazardous Materials whose presence pre-exists the commencement of any the City improvements, located in the Premises, that are discovered or disturbed as a result of the City’s activities on, at, or near the Premises.  The City hereby agrees to indemnify, defend and hold the County harmless from and against any and all liabilities, costs, expenses (including taxable costs and taxable attorneys fees), damages (including but not limited to clean-up, remediation or detoxification of) or any other losses caused by its introduction of any such Hazardous Materials into or onto the Premises and any Hazardous Materials brought onto or introduced into the Premises as described herein.  “Hazardous Materials” as the term is used herein shall mean any substance: (a) the presence of which requires investigation or remediation under any Federal, State or local statute, regulation, ordinance, order, action or policy; or (b) which is or becomes defined as a “hazardous waste” or “hazardous substance” under any Federal, State or local statute, regulation, ordinance, or amendments thereto.
12.
INSURANCE:
The City agrees to evidence and maintain proof of financial responsibility to cover costs as may arise from claims of tort, statutes and benefits under Workers’ Compensation laws or vicarious liability arising from the City’s employees.  Such evidence shall include insurance coverage for Workers’ Compensation claims as required by the State of Wisconsin, including Employer’s Liability and insurance covering General and Automobile Liability coverages in the following minimum amounts:

Type of Coverage




Minimum Limits
Commercial General Liability

Bodily Injury and Property Damage

$1,000,000 Per Occurrence

  
(incl. Personal Injury, Fire Legal,

$1,000,000 General Aggregate


Contractual & Products/Completed


Operations)

Automobile Liability

Bodily Injury & Property Damage

$1,000,000 Per Accident

   
All Autos-Owned, non-owned and/or hired

   
Uninsured Motorists



Per Wisconsin Requirements

Wisconsin Workers’ Compensation

Statutory

or Proof of All States Coverage

Employers’ Liability



$100,000/$500,000/$100,000

Milwaukee County will be named as an additional insured for General Liability and Automobile Liability.  A waiver of subrogation for Workers Compensation by endorsement in favor of Milwaukee County shall be provided.  Disclosure must be made of any non-standard or restrictive additional insured endorsement, and any use of non-standard or restrictive additional insured endorsement will not be acceptable.  A certificate indicating the above coverages shall be submitted for review and approval by the County for the duration of this Agreement.

Coverages shall be placed with an insurance company approved by the State of Wisconsin and rated “A” per Best’s Key Rating Guide.

Additional information as to policy form, retroactive date, discovery provisions and applicable retentions shall be submitted to the County, if requested, to obtain approval of insurance requirements.  Any deviations, including use of purchasing groups, risk retention groups, etc., or requests for waiver from the above requirements shall be submitted in writing to the County for approval prior to the commencement of activities under this Agreement.

The insurance requirements contained within this Agreement are subject to periodic review and adjustment by the County Risk Manager.
13.
MISCELLANEOUS:
13.1
This Agreement contains all the terms and conditions agreed upon by the Parties hereto, and no other agreement, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the Parties hereto, or to vary any of the terms contained herein.  Any amendments or revisions of this Agreement shall be made in writing and executed by the Parties.

13.2
The County and City agree that, as independent and separate entities, each shall maintain a staff, management, and fiscal structure independent of the other.  This Agreement does not make or appoint, and nothing contained in this Agreement shall be construed to appoint, either Party as an agent of the other, or to create a partnership or joint venture between the Parties.  Neither Party shall act or represent itself as an agent of the other, and shall not bind or obligate the other in any manner.

13.3
All the provisions of this Agreement and any amendment thereto shall extend to and be binding upon and inure to the benefit of the Parties and the successors of the respective Parties.  This Agreement, or any provision hereof or any right or obligation arising hereunder, is not assignable by either Party in whole or in part, without the express written consent of the other Party.  City may not sublease any part of the Premises without the prior written approval of the Parks Director or his designee.
13.4
The failure of a Party to enforce a particular provision of this Agreement shall not constitute a waiver of any other right or obligation set forth in this Agreement by either Party.
14.
OFFICIAL NOTICES:
All notices with respect to this Agreement (including submittals with regard to review of improvements) shall be in writing.  Except as otherwise expressly provided in this Agreement, a notice shall be deemed duly given and received upon delivery, if delivered by hand, or three days after posting via US Mail, to the party addressed as follows:

To the City:





To the County:

City of Greenfield




Milwaukee County Dept. of Parks

Mayor Michael Neitzke



John Dargle, Parks Director

Greenfield City Hall




9480 Watertown Plank Road

7325 W. Forest Home Ave.



Wauwatosa, WI 53226

           
Greenfield, WI 53220

Either party may designate a new address for purposes of this Agreement by written notice to the other party.

15.
AUTHORITY:
The County has executed this Agreement pursuant to action taken by its Board of Supervisors on ________________, Resolution File No. ___________.
SIGNATURE PAGE FOLLOWS:
IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:





City of Greenfield
By: ____________________________  Date: ________

Mayor Michael J. Neitzke




Milwaukee County Dept. of Parks, Recreation & Culture

By: ____________________________  Date: ________

John Dargle, Jr., Parks Director
Read and understood:





Greater Greenfield Lions Club

By: ____________________________  Date: ________

[name]





Alan Kulwicki Park Memorial Committee
By: ____________________________  Date: ________

[name]

Greenfield Little League
By: ____________________________  Date: ________

[name]

Approved with regards to County Ordinance Chapter 42:

By: _____________________  Date: _____     
      
Community Business Development Partners
Approved:





Approved:

By: ____________________  Date: _____

By: ____________________  Date: _____

County Executive Chris Abele


Comptroller Scott B. Manske
Approved as to form and independent status:

Reviewed by:

By: ____________________  Date: _____

By: ____________________  Date: _____
County Corporation Counsel




County Risk Management

Approved as compliant under Sec. 59.42(2)(b)5, Stats.:


By: _____________________  Date: _____     
      
County Corporation Counsel


EXHIBIT A
THE PREMISES
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