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Johnny L.  Thomas, Chairman, Committee on Finance and Audit

FROM:
Mark A. Grady, Principal Assistant Corporation Counsel

SUBJECT:
Pension benefits related to proposed Correctional Officer Lieutenant positions; File No. 11-77

This memo is provided in response to the Committee’s referral to Corporation Counsel related to File No. 11-77 to discuss ramifications related to the pension benefits of the proposed Correction Officer Lieutenant positions.  For the purpose of this memo, I am assuming that these proposed positions will not be covered by a collective bargaining agreement; that is, that they will be non-represented positions.  If these positions were covered by the AFSCME bargaining agreement (or some other bargaining agreement), then the answers set forth below would be different.  Pension benefits for positions covered by collective bargaining agreements cannot be modified by ordinance amendments and can only be modified through collective bargaining.  

In the interest of brevity, I have only analyzed the movement of a current AFSCME or DSA employee into a CO Lt. position.  I have not analyzed the movement of an employee in one of the other unions into one of these positions.  Although not impossible, such a move would be an unlikely scenario.

Pension multiplier

Any employee who works in these positions will have a multiplier of 1.6% for each year of service during their service in these positions.  It is not possible for any employee moving into one of these positions to have any multiplier apply to their service as a CO Lt. other than 1.6%.  The multiplier that applies to the service in any county position is based on the status of the position at the time of the service.  Stated differently, an employee who serves in different positions will often have more than one multiplier that applies to their county service.  For example, a correction officer who has worked for the County for 15 years and who then works as a correction officer lieutenant for another 15 years will have a total 

pension multiplier of 54% of their final average salary (15 years X 2.0 = 30%; 15 years X 1.6 = 24%, total is 54%).  

Currently, there are employees serving in various positions that have multipliers of 2.5% per year, 2.0% per year or 1.6% per year.  Any employee moving into one of these CO Lt. positions will have a multiplier that is the same or lower than their current multiplier.  

The 0.5% multiplier “enhancement” adopted in 2000 will not apply to service as a CO Lt., pursuant to §201.24(5.15)(“The provisions of this section [the 0.5% multiplier increase and 25% final average salary bonus] shall not apply to years of service earned on or after January 1, 2010 by a member, who at the time the service is earned, is not covered by the terms of a collective bargaining agreement and who is not an elected official.”)

Backdrop

A new employee hired into one of these positions is not eligible for a backdrop pursuant to §201.24(5.16), M.C.G.O.  (“The provisions of this [backdrop] section . . . shall not apply to any member of the employees retirement system who began membership in said system after March 15, 2002.”)  

A member of AFSCME, such as a correction officer, who was hired after January 31, 2007 is not eligible for a backdrop.  If such a CO were to become a CO Lt., that employee will remain ineligible for a backdrop benefit.

A member of AFSCME hired after March 15, 2002 and prior to February 1, 2007 is eligible for a backdrop if they retire as a member of AFSCME, but will not be eligible for a backdrop if they retire as a non-represented employee such as a CO Lt.  When a CO Lt. retires, their right to a backdrop will be governed by the ordinance that applies to non-represented employees; that ordinance states that if their membership in ERS began after March 1, 2002, they are not eligible for a backdrop.  Thus, a member of AFSCME hired after March 15, 2002 and prior to February 1, 2007 will no longer be eligible for a backdrop if they retire from the CO Lt. position.  The decision to accept one of these positions is a voluntary choice by the employee that includes the implied choice to relinquish the backdrop in this situation.

A member of AFSCME hired prior to March 15, 2002 is eligible for a backdrop.  If they become a CO Lt., they will remain eligible for a backdrop, in the same way that non-represented employees hired prior to that date are eligible.  

Deputy sheriffs are not eligible for a backdrop if they retire as a deputy sheriff.  If a deputy sheriff is hired into one of these non-represented positions, the deputy sheriff will not become eligible for a backdrop as a CO Lt., pursuant to §201.24(5.16).  (“The provisions of this [backdrop] section . . . shall not apply to a member who was formerly a represented deputy sheriff who was appointed to a non-represented position effective after June 30, 2009.”)

Rule of 75   

A non-represented employee hired prior to January 1, 2006 is eligible for the Rule of 75 pursuant to §201.24(4.1); a non-represented employee hired after that date is not eligible for the Rule of 75.  Thus, a newly hired employee for the CO Lt. position will not be eligible for the Rule of 75 and will be eligible to retire upon either reaching age 64 or age 55 with 30 years of service.  

An AFSCME employee hired prior to January 1, 1994 is eligible for the Rule of 75 if they retire from a position covered by their union contract.  An AFSCME employee hired prior to January 1, 1994 who becomes a CO Lt. will remain eligible for the Rule of 75.

Because the Rule of 75 did not end for new non-represented employees until January 1, 2006, an AFSCME employee hired on or after January 1, 1994, but prior to January 1, 2006, who becomes a CO Lt. will be eligible for the Rule of 75 when they otherwise would not have been.  Thus, an employee who falls into this factual situation and who remains in a non-represented position at the time of retirement will be entitled to the Rule of 75.  

Deputy sheriffs hired prior to January 1, 1994 are eligible for the Rule of 75 if they retire from a position covered by their union contract.   A deputy sheriff hired prior to January 1, 1994 who becomes a CO Lt. will remain eligible for the Rule of 75.

A Deputy sheriff who was hired after January 1, 1994 (regardless of whether they were hired prior to January 1, 2006) and who becomes a CO Lt. will not become eligible for the Rule of 75, pursuant to §201.24(4.1).  (“This [rule of 75] provision shall not apply to a member who was formerly a represented deputy sheriff who was hired as a deputy sheriff after December 31, 1993 and who was appointed to a non-represented position effective after June 30, 2009.”)

Final Average Salary – Number of Years Included

A person who retires from one of the proposed CO Lt. positions will have their pension calculated on an average of their three highest years of compensation.  

A current AFSCME member’s pension is also based on a three-year average.  Therefore, this will not change if they become a CO Lt.

A deputy sheriff’s pension is based on an average of their five highest years of compensation.  However, §201.24(2.8) provides that the three-year average for non-represented employees does not apply “to a member who was formerly a represented deputy sheriff who was appointed to a non-represented position after June 30, 2009.”  Thus, a deputy sheriff who became a CO Lt. will continue to have their pension based on a five-year average.

Final Average Salary – Inclusion of Overtime

A newly hired employee into a CO Lt. position does not have overtime included in the calculation of their final average salary.

A non-represented employee hired prior to September 1, 1985 has overtime included in their final average salary.  An AFSCME member hired prior to October 30, 1987 has overtime included in their final average salary.  However, an AFSCME employee hired after September 1, 1985 who becomes a CO Lt. and retires from that position will not have overtime included in their final average salary.  When a CO Lt. retires, their right to include overtime in their final average salary is governed by the ordinance that applies to non-represented employees; that ordinance states that if their membership in ERS began after September 1, 1985, they are not eligible to include overtime.  As discussed previously, a decision by an AFSCME employee to accept one of these positions is a voluntary choice by the employee that includes the implied choice to relinquish the inclusion of overtime.

A deputy sheriff hired prior to November 12, 1987 has overtime included in their final average salary.  Thus, a deputy sheriff hired between September 1, 1985 and November 12, 1987 who becomes a CO Lt. and retires from that position will not have overtime included in their final average salary. 

Final Average Salary – 25% bonus

A newly hired employee into a CO Lt. position is not eligible for the 25% final average salary bonus in §201.24(5.15)(2), as the bonus only applies to a non-represented employee hired prior to January 1, 1982.

A current AFSCME member is also eligible for the 25% final average salary bonus if they were hired prior to January 1, 1982.  Such a current AFSCME member will remain eligible for that bonus if they become a CO Lt.  

A current AFSCME member hired after January 1, 1982 is not eligible for the 25% final average salary bonus and will remain ineligible for that bonus if they become a CO Lt.  

In other words, the fact that an AFSCME member might become a CO Lt. will not affect their eligibility for the 25% bonus.

A deputy sheriff is not eligible for the 25% final average salary bonus.  A deputy sheriff hired prior to January 1, 1982 who becomes a CO Lt. will remain ineligible for the 25% bonus pursuant to §201.24(5.15)(“The provisions of this section [the 0.5% multiplier increase and 25% final average salary bonus] shall not apply to years of service earned on or after January 1, 2010 by a member, who at the time the service is earned, is not covered by the terms of a collective bargaining agreement and who is not an elected official.”)

Vesting 

A newly hired employee into a CO Lt. position becomes vested (that is, eligible to receive a deferred vested pension) after five years of county service pursuant to §201.24(5.15)(1)(b).  The same is true of AFSCME employees, so the fact that an AFSCME member might become a CO Lt. will not affect their vesting period.

A deputy sheriff hired after January 1, 1982 must have ten years of service in order to be eligible for a deferred vested pension.  Thus, a deputy sheriff who becomes a CO Lt. will become eligible for a deferred vested pension after five years of county service rather than ten.  This scenario would only apply to a deputy sheriff with less than ten years of experience who became a CO Lt. and then terminates county employment with between five and ten years of total county service.  There may not be any deputy sheriff employees actually in this situation.

Miscellaneous

There are likely to be additional effects on other retirement benefits, such as eligibility for and the amount of an accidental disability pension and the treatment of sick allowance balances at retirement.  In addition, this memo does not address the variety of possible situations that could occur related to a former county employee returning to county service as a CO Lt. This memo addresses only the situations and pension benefits discussed above.  

Disclaimer

Finally, to the extent there are any differences between the ordinances and collective bargaining agreements and the statements in this memo, the ordinances and collective bargaining agreements control and govern.  Nothing in this memo can or does modify those provisions.
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