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Background Information

In February of 2012, the Conservation Fund (the Fund), with support from the Milwaukee County Department of Parks, Recreation and Culture (DPRC), submitted a State of Wisconsin Knowles-Nelson Stewardship Program (Stewardship) grant application for the acquisition of three parcels of land comprising 95 acres adjacent to Bender Park in the City of Oak Creek (see attached site map). The Fund is a non-profit organization that applies its real estate expertise and resources to act quickly to save high value natural resource-rich lands threatened by development or fragmentation. The Fund acquires and holds such lands on a limited term basis until they can be transferred to federal, state or local partners for long-term protection. In this case, the three parcels of land would be transferred to the DPRC for incorporation into Bender Park. 
The subject parcels are a high priority for acquisition for the DPRC due in part to their value as a means to protect the natural resources in Bender Park. With the exception of its waterfront park features (boat launch, protected harbor, parking, pavilion), Bender Park’s  303 acres are largely dedicated to natural resource protection and passive recreation. The park contains a range of habitat/landscape types and numerous plant and animal species, several of which have been designated by the Wisconsin Department of Natural Resources (WDNR) as threatened or endangered or have been noted to be of special concern. Bender Park is also part of an important migratory bird corridor known as the Lake Michigan Flyway, a link between Canada and the Northwest Territories and Central and South America for many shorebirds, flycatchers, vireos, swallows, thrushes, warblers, sparrows, and other birds. 
Currently, a development company owns the subject parcels and there is concern that if they were developed for residential or multi-unit housing, as much of Oak Creek has been developed over the past 20 years, the interior of the park would be exposed to negative impacts such as encroachments, illegal activities, storm water runoff, wildlife disturbance (i.e.: from unleashed pets) or just plain over-use resulting from large numbers of people in proximity to the park. Such impacts would degrade the natural resources located within the Bender Park.
The acquisition of the subject parcels removes the threat of development and buffers natural resource features located there by expanding the amount of undeveloped land that makes up the park. In addition, as shown on the attached site map, an elevated railroad/utility corridor runs for 2,800 feet along the southwest side of the subject lands. The corridor serves as a barrier between the subject parcels and development occurring to the west. Acquisition of the parcels and their incorporation into Bender Park, in essence, fills in a gap in the park’s logical boundaries.

The acquisition of the subject parcels will also have ecological benefits beyond protecting the valuable natural resources in Bender Park from development. A 2001 environmental inventory for the property conducted by the Southeastern Wisconsin Regional Planning Commission (SEWRPC) found that most of the site is covered by high value wildlife habitat. More specifically, there are six documented ephemeral wetlands in addition to eight acres of permanent wetlands on the site, and two drainage channels that connect the parcels hydrologically to Bender Park. Hence, the subject parcels will add to the native plant communities and wildlife habitat areas in Bender Park. 
Stewardship grants are funded on 1:1 basis. Hence, 50% of the WDNR certified appraised value would be provided by the WDNR and the Local share would be 50%. The DPRC is actively pursuing various options for funding the local share including the Wisconsin Coastal Management Program and the Milwaukee Metropolitan Sewerage District’s Green Seams Program.

Indications from the WDNR are that the grant request will be approved. However, in accordance with state statutes changes in 2007, lands acquired with Stewardship funds must be open for public hunting, fishing, trapping, hiking, and cross-country skiing as indicated in the following Wisconsin Administrative Code excerpts:
Wis. Admin. Code. Ch. NR 52: 

· Requires that land purchased in part or in whole with Stewardship Program funds must allow nature based public outdoor activity (NBOA) of hunting, trapping, fishing, cross country skiing or hiking, unless reason is given to prohibit them, see below:

· If the prohibition is necessary to protect public safety.

· If it is necessary to protect a unique animal or plant community.

· If one or more of the NBOAs will be prohibited on the property, the prohibition will go through a review process, where each level will determine if it agrees with the prohibition.  It will first go through an in-house safety review by the WDNR Central Office staff or the Regional Public Safety Review Team, followed by review by the DNR Secretary, and concluding with a review by the Natural Resources Board.  

The WDNR Central Office staff Public Safety Review Team has made a determination that hunting and trapping must be allowed on the three Bender Park parcels under consideration for 2012 Stewardship acquisition funding. As a result of this determination, the WDNR on August 13, 2012 sent a letter to the Conservation Fund saying that its February 2012 Stewardship application is not eligible for Stewardship funding “because the public uses on the property under ownership of the proposed assignee, Milwaukee County Department of Parks, will not meet requirements set forth in state law. Specifically, the County ordinance that would prohibit hunting and trapping on the parcel conflicts with the statutory requirements that Stewardship land must be open to the public for nature-based outdoor activities including hunting and trapping.” 
The correspondence goes on to state that if the County ordinances are changed to allow required nature-based outdoor activities, the WDNR will proceed with its review and evaluation for Stewardship funding. The changes need to be in place by early 2013, however, in order for the 2012 funding to be available for the acquisition of the three parcels of land. Similar ordinance changes have successfully been made to Dane, Waukesha County, City of Muskego and Village of Mount Pleasant ordinances to permit limited hunting and trapping in compliance with Stewardship rules. The City of Oak Creek is in the process of modifying its ordinances. Several non-profits including the MMSD Green Seams Program, The Conservation Fund, Waukesha County Land Trust, Ozaukee Washington Land Trust and Cedar Lakes Conservation Foundation have developed policies to allow nature based outdoor activities on their lands to be compliant with the Stewardship program rules.
In addition to missing out on an opportunity for funding assistance for a significant Park System acquisition at Bender Park, failure to change the ordinances will render Milwaukee County ineligible for future land acquisition projects funded through the Stewardship Program. The draft 2035 Park and Open Space Plan for Milwaukee County contains an extensive acquisition program that would, thereby, be ineligible for Stewardship funding.
The DPRC has drafted proposed changes to the existing County ordinances based on formats successfully used by other units of government that have dealt with the NBOA issue. These drafts have been reviewed and modified by Milwaukee County’s Corporation Counsel and Risk Management.
Issues Surrounding the Hunting and Trapping Ordinance Modification

Milwaukee County could choose to restrict hunting to archery and pet friendly trapping since bow hunting along with trapping generally are not considered to be a public safety threat.  This would only be a restriction on the type of hunting, not a prohibition of hunting in general and would still be compliant with WDNR policy. The WDNR has approved land acquisitions with similar restrictions for other units of government.

Other issues the DPRC would need to address or have clarified include:

· Should the County Board concur with the recommendation, what kind of hunting and trapping opportunities should be considered: gun and bow; gun only; bow only; all trapping; or, live trapping only. Each of these options is compliant with WDNR policy.

· The provision of public outreach information and signage associated with a hunting and trapping program (property boundaries, program rules and regulations, contact info, etc.)

· The establishment of an administration for issuance of the permits that must comply with State rules, regulations, seasons, etc. This includes the establishment of the number of permits made available to the public to help manage wildlife populations at desired control areas. 
· The provision of enforcement of the County rules and regulations. Enforcement of State rules, regulations, and seasons would be the responsibility of the WDNR. 

· Consideration of liability for possible injuries sustained by the general public or their pets. Do recreation immunity statutes apply?

Besides the Stewardship Program eligibility issue, there is sufficient benefit and value to changing the ordinances in terms of: 

· A tool for wildlife management

· Additional form of recreation available to County residents

· An additional source of revenue to the DPRC

In addition, the City of Oak Creek also has a pending Stewardship acquisition application, and is exploring changes to its ordinances to be compliant with state statutes. The DPRC has taken steps to partner with the City of Oak Creek on efforts to inform the public on this issue and to hold a public meeting to solicit input on it. The State of Wisconsin just completed informational public meetings regarding hunting and trapping in State Parks and is in the process of compiling the results of these meetings. Milwaukee County will review and evaluate the results of these meetings for assistance in developing any ordinance changes.
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