STATE OF WISCONSIN	CIRCUIT COURT	MILWAUKEE COUNTY
______________________________________________________________________________

MILWAUKEE COUNTY,

			Plaintiff,

	v.	Case No.                   
		Case Codes 30704 and 30701
		Injunctive and Declaratory Relief

DAVID CLARKE JR., 
in his official capacity as
SHERIFF OF MILWAUKEE COUNTY

			Defendant.
______________________________________________________________________________	
MEMORANDUM  IN SUPPORT OF MOTION
FOR TEMPORARY RESTRAINING ORDER
______________________________________________________________________________


	Neither the statutory powers of the Sheriff nor his constitutionally protected “immemorial duties” empower him to continue the employment of deputies whose salaries and benefits are not covered by the appropriations in the 2012 adopted County budget, whose positions were abolished in that budget, and who were consequently laid off in conformity with the applicable provisions of the Milwaukee County Civil Service Rules and the collective bargaining agreement between the County and the deputies’ union.	
	I.   	The constitutional officers of the County, including Sheriff Clarke, 			are subject to reasonable budgetary constraints.

	Although the Wisconsin constitution affords the Sheriff a measure of protection from interference in the discharge of those “immemorial, principal, and important duties of the sheriff at common law that are peculiar to the office of the sheriff and that characterize and distinguish the office”, Kocken v. Wisconsin Council 40, AFSCME¸ 301 Wis. 2d 266, 282, 732 N.W.2d 828 (2007), that protection is not without limits.  The Sheriff, along with the other elected constitutional officers of a county, is subject to reasonable budgetary constraints imposed by the County Board.  
While it may be said that an elected county constitutional officer is answerable to no one but the electorate in the faithful discharge of his or her constitutional and statutory duties, such officers are, and always have been, subject to reasonable budget constraints. The courts will refrain from interfering with the exercise of discretion by the county board and county executive in the adoption of the county budget, even though their actions may not appear wise or best calculated to serve the public interest, unless they act in violation of the law.  (Emphasis added)

OAG 25-88 (May 23, 1988)

	In the case of the 2012 operating budget for Milwaukee County, Sheriff Clarke’s department, along with other departments of County government, has been subjected to reasonable budgetary constraints.  Sheriff Clarke is not uniquely immune to such constraints.
	Likewise, there is nothing unique about the office of the Sheriff that insulates his department from the operational impact of such reasonable budgetary constraints.  The sum appropriated to a County department for a specified purpose constitutes a legal limitation on the ability the head of that department has to spend money or to incur obligations against the County.  The appropriated sums are, in the words of the budget statute, “legal appropriations” for the ensuing year, Wis. Stat. s. 59.60(7).   Therefore, County officers are legally forbidden to make payments or incur obligations against the County “unless the county has sufficient appropriations for payment”, Wis. Stat. s. 59.60(12).  An officer who violates that statute may be held liable for the resulting payment, and that violation is cause for removal from office.
	With regard to personnel costs, the limitations of Wis. Stat. s. 59.60(7) are implemented and reinforced by County ordinances.     
Creation of additional positions. Each department is limited to the total number of positions or staffing authorized in the adopted annual budget unless an increase or decrease in the number of authorized positions or staffing is approved by the county board, subject to the review of the county executive, during the year. . . 

Sec. 17.05(1), M.C.G.O.
	The application of these laws to this case is clear.  Sheriff Clarke may not lawfully retain the services of deputies whose positions have been abolished or “unfunded” in the adopted 2012 County budget and whose salary and benefit costs are therefore not covered by appropriations in that budget.     
	II.	Hiring, retention and termination of employees in the Sheriff’s 				department is subject to civil service laws and rules and applicable 			collective bargaining provisions.

	When, as in this case, it is necessary, due to lack of funds and a concomitant reduction in authorized positions, to reduce the number of represented employees in a classification in the classified service of Milwaukee County, layoffs must ensue in conformity with the Civil Service Rules and (for employees represented by a union) applicable contract provisions.  That is true for every department of County government, including the Office of the Sheriff.  
	The Wisconsin Supreme Court long ago rejected the proposition that the civil service rules do not apply to the Sheriff:
It is contended by appellant [Sheriff Buech] that the so-called civil service law is unconstitutional in so far as it applies to the office of sheriff of any county. It is said that at common law the sheriff had power to appoint deputies, and it is not competent for the Legislature to detract materially from the powers, duties, and liabilities of the sheriff, and reference is made to the case of State ex rel. Kennedy v. Brunst, 26 Wis. 412, 7 Am. Rep. 84. In that case it was held that a law which assumed to take from the sheriff the duties of jailer of a county and confer them upon another officer appointed by the county board was unconstitutional, because it took from the sheriff an important common-law duty which was impliedly attached to the office by the Constitution.
. . . 
With no disposition to question the doctrine of that case, we do not think it should be extended to the extent here urged. We think it should be confined to those immemorial principal and important duties that characterized and distinguished the office. While at common law the sheriff possessed the power to appoint deputies, it was not a power or authority that gave character and distinction to the office. Many other officers as well as sheriffs possessed the power. It was more in the nature of a general power possessed by all officers to a more or less extent, and was not peculiar to the office of sheriff. It should not be held, in our judgment, that the Constitution prohibits any legislative change in the powers, duties, functions, and liabilities of a sheriff as they existed at common law. If that were true, a constitutional amendment would be necessary in order to change the duties of sheriffs in the slightest degree, and in this respect “the state would be stretched on a bed of Procrustes.”

State ex rel. Milwaukee County v. Buech, 171 Wis. 575, 177 N.W. 781 (1920).
	Citing the Buech  decision, the Wisconsin Supreme Court held more recently that a sheriff is not constitutionally empowered to hire and fire food service worker in the jail without regard to limitations in a collective bargaining agreement,  Kocken v. Wisconsin Council 40, AFSCME¸ 301 Wis. 2d 266, 732 N.W.2d 828 (2007). 
	III.	Milwaukee County will suffer irreparable harm if the Sheriff is 			permitted to disregard reasonable budgetary constraints and the 			applicable provisions of the Civil Service Rules and collective 				bargaining agreements.  

[bookmark: _GoBack]	The harm that the Sheriff will cause if he is allowed to retain employees in his department in defiance of the constraints of the County budget and the civil service system is obvious.  Most obviously, he will expose the County to liability for wages, benefits and other employment-related costs that the County does not have the money to pay.   
	In addition, it is reasonable to assume that individuals who are arrested or searched by or who receive traffic citations from or have other unpleasant encounters with the laid-off deputies will cite the unlawful nature of their continued employment as grounds to challenge the validity the deputies’ actions.   The resulting damage to the County could run from lost citation revenue to significant liability for civil rights violations.
 	Finally, the County has an obligation under the law, and a duty to the citizens, to manage its employment relations and conduct its personnel transactions in an orderly and equitable manner, in conformity with the civil service laws and other applicable statutes and ordinances, and to manage its finances responsibly.   It will be impossible to fulfill those obligations if one County officer is allowed to operate outside the bounds of the law and the constraints of the County budget by employing whichever employees and however many employees he sees fit to employ.   Such arrogant and unlawful conduct will cause irremediable harm to Milwaukee County, as a municipal body corporate and as a community.      
	
CONCLUSION
	For the foregoing reasons, Milwaukee County respectfully urges the court to grant an order to temporarily enjoin and restrain Sheriff Clarke from taking any action which would have, or intend or purport to have, the effect of retaining or continuing the employment or the services of any or all of the 27 deputies who have been laid off, in accordance with Milwaukee County Civil Service Rules and applicable collective bargaining agreements, due to the fiscal constraints of the Adopted 2012  Operating Budget for Milwaukee County.
	
Dated at Milwaukee, Wisconsin this _____ day of January, 2012.
												OFFICE OF CORPORATION COUNSEL

By:___________________________________
Kimberly R. Walker
Corporation Counsel
SBN 1031431
Attorneys for Milwaukee County 

P.O. Mailing Address:
Milwaukee County Courthouse
901 North 9th Street, #303
Milwaukee, WI 53233
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