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TO:		Marcelia Nicholson, Chairwoman 
Milwaukee County Board of Supervisors
		
FROM:	Margaret C. Daun, Corporation Counsel
		David N. Farwell, Assistant Corporation Counsel
				
DATED:	June 24, 2022

SUBJECT:	Request to Authorize Litigation Against Certain Manufacturers of Per- and Polyfluoroalkyl Substances (“PFAS”) Discovered at Milwaukee Mitchell International Airport (“MKE”)


It is requested that this matter be referred to the Committee on Judiciary, Safety, and General Services and Committee on Finance for authorization to file lawsuit(s) against one or more manufacturers of PFAS and/or other parties that may be responsible (the “PFAS Manufacturers”).

Pursuant to section 1.11(c)(5)(2)(b) of the ordinances, the Committee on Judiciary, Safety, and General Services, subject to full board approval, shall approve the initiation of all suits or claims by the county against other persons or entities where the amount claimed exceeds ten thousand dollars ($10,000.00) or where the rights sought to be declared have a potential fiscal effect on the county in excess of then thousand dollars ($10,000.00).

As set forth in the ordinance, this memo is our request for authorization to file a large claims civil action against the PFAS Manufacturers in order to protect the interests of Milwaukee County, as determined by the Office of Corporation Counsel (“OCC”) and the Airport Director.

Since around 1970, the MKE Fire Department has employed FAA-mandated chemicals known as aqueous film forming foams (“AFFF”) for emergency response and fire suppression.  These AFFFs are a significant source of PFAS, substances that have in recent years been revealed to be toxic, bio-persistent, bio-accumulative in human tissue, and to generally present a potentially significant hazard to human health and the environment.  What has also been revealed in recent years, due largely to the work of plaintiffs’ counsel in bringing lawsuits, is that the PFAS Manufacturers almost certainly knew of the risks of PFAS long before the risks were revealed to the general public.  

Recently, the environmental team at MKE commissioned a study to determine whether and to what extent there is any PFAS contamination at the airport.  The results of that study revealed that there is indeed significant accumulation of PFAS on airport property.  The results were submitted to the Wisconsin Department of Natural Resources (“WDNR”) and MKE environmental stakeholders are actively working with the WDNR and an outside consultant to develop a remediation plan.  Such remediation, the costs for which are not fairly borne by Milwaukee County alone, is likely to be very expensive.

Over the last couple of decades, numerous lawsuits across the country have been successfully brought against manufacturers of PFAS-containing substances.  One set of lawsuits alone, involving approximately 3500 consolidated cases, resulted in a settlement in excess of $670 million. In more recent years, these lawsuits have started to include claims by dozens of municipalities, particularly with respect to PFAS contamination caused by the AFFFs at municipal airports.  

It is OCC’s recommendation that Milwaukee County follow in the footsteps of these other municipalities and pursue legal action against the PFAS Manufacturers.  OCC, working with MKE stakeholders, have identified a consortium of law firms that represent similar municipal clients, on a contingent fee basis, in this kind of litigation.  This consortium of law firms not only includes one of the first law firms to bring any kind of PFAS-related suit, members of the consortium were responsible for the aforementioned successful settlement. Importantly, the proposed representation would be on a contingent fee basis, meaning that the outside law firms will not be compensated unless the county receives a financial benefit as a result of the proposed claims.

In light of the foregoing, the OCC respectfully requests authorization to commence a lawsuit against the PFAS Manufacturers and to pursue any and all damages to which the county may be entitled.

cc: 	MaryJo Meyers
Kelly Bablitch
	Allyson Smith
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The Office of Corporation Counsel strengthens the County community and empowers residents through highly competent, creative, compassionate and responsive legal services provided in strategic partnership with County stakeholders to optimize decision making, reduce risks, and maximize public resources.
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