DEVELOPMENT AGREEMENT
BETWEEN 

MILWAUKEE COUNTY

AND 

CENTER FOR RESILIENT CITIES, INC.

THIS DEVELOPMENT AGREEMENT (the “Agreement”) is entered into as of the 1st day of September, 2013 (the “Effective Date”), by and between the MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE, a municipal body corporate in the State of Wisconsin (the “County”), and the CENTER FOR RESILIENT CITIES, INC. d/b/a Johnsons Park Development, LLC (“JPD”).
R E C I T A L S

WHEREAS, the County owns a park commonly known as Johnsons Park (the “Park”), located at 1919 West Fond du Lac Avenue, in the city of Milwaukee (“City”), county of Milwaukee, state of Wisconsin (“State”);

WHEREAS, the County and JPD previously entered into that certain Development Agreement, dated August 31, 2007 (the “2007 Agreement”), in which the County and JPD agreed to make improvements to the Park to better serve County residents (such improvements and investments more particularly described in Section 2 below); and

WHEREAS, the County and JPD subsequently entered into that certain Development Agreement, dated September 1, 2012 (the “2012 Agreement”), in which JPD spearheaded the fundraising for the parties’ continued improvements to the Park and the parties continued to revise the design for the Park; and


WHEREAS, the County and JPD desire to cooperate in continuing to improve the Park for County residents (the action items set forth in this Agreement for such purpose shall be collectively referred to as the “Project”); and 
WHEREAS, the Milwaukee County Board of Supervisors, by virtue of adopting Resolution ____ on ____, 2013, has authorized the Interim Director of the Department of Parks, Recreation and Culture (“DPRC”) to enter into this agreement with JPD for and on behalf of Milwaukee County.
NOW THEREFORE, each party, for good and valuable consideration, agrees as follows:
AGREEMENT

1. Recitals.  The terms and provisions of the above recitals are hereby incorporated by reference.

2. Investments in the Park Pursuant to the 2007 and 2012 Agreements.  

(a) Alice’s Garden.  JPD raised over Four Hundred Thirty-Five Thousand Dollars ($435,000) in private philanthropic funds in order to create the Alice’s Garden site – previously a remnant cleared for a proposed freeway development – for urban gardening at the Park.  Pursuant to the Prior Agreement, the site underwent redesign and reconstruction in 2010, resulting in improved public garden plots, programmatic garden areas, and facilities that help promote healthy eating choices.  Additional physical improvements by the parties included drainage enhancements, tool storage structures, a covered gathering space, bench seating, picnic tables, outdoor cooking facilities and a system of hardened pathways.  In 2011, Alice’s Garden won both the first-ever LISC MANDI Award for Best Public Space and the City’s Mayor’s Design Award for Places and Spaces.  
(b) Berm Removal.  In furtherance of the Prior Agreement, the County removed numerous berms from the Park in 2009.  This endeavor was funded by One Hundred Thousand Dollars ($100,000) from the City and Ninety Thousand Dollars ($90,000) from the County.  The berms blocked the public views of the Park from the street.  Their removal resulted in a safer, more inviting recreational space.
(c) National Park Service Underground Railroad Network to Freedom Site.  In 2009, the Park was designated a National Park Service Underground Railroad Network to Freedom Site.  The Park was once part of Samuel Brown’s farm. In July of 1842, sixteen (16)-year-old Caroline Quarlls, a runaway slave from St. Louis, was hidden there. Her arrival inspired local Abolitionists to organize an “underground railroad” to assist and protect fugitive slaves and Caroline became its first “passenger.” Wisconsin became an Abolition leader and Wisconsin’s Supreme Court was the only one in the nation to rule the Federal Fugitive Slave Act unconstitutional.  The application for this designation was prepared and submitted by the Center for Resilient Cities and Kimberly Simmons of the Quarlls-Watkins Heritage Project and Detroit, Michigan, a direct descendant of Caroline Quarlls, who was hired as a historical consultant to the project by the Center for Resilient Cities.
(d) Fundraising by JPD Pursuant to the 2012 Agreement.  In 2012 and 2013, with the assistance of a small group of supporters from the Rotary Club of Milwaukee and pursuant to the terms of the 2012 Agreement, JPD pursued fundraising activities so that it could continue to partner with the County to create attractive spaces that meet the diverse needs of the many community groups and neighbors that use the Park. 
3. Prerequisites.  This Agreement and the obligations of the County and JPD hereunder are contingent upon JPD successfully meeting the Milwaukee County “Due Diligence” requirements (see attached, as Exhibit A).  JPD’s plans to renovate, improve and alter the Park are contingent upon JPD’s obtaining an amount of not less than one hundred percent (100%) of the estimated cost of the construction and renovation to the Park.  All costs associated the construction and renovation of the Park shall be the responsibility of JPD.
4. Term.  Except as provided in Section 26 below, the term of this Agreement shall be for a period of five (5) years, commencing on the Effective Date, unless sooner terminated by mutual agreement of the parties or pursuant to the terms herein (the “Term”).

5. Use.  The Park shall be used as a neighborhood Park for multicultural and intergenerational passive and active recreational opportunities.
6. Revised Concept Plan and Revised Budget.  The parties hereby approve the Greater Johnsons Park Revised Concept Plan for the Park’s redevelopment and improvement as developed by the Center for Resilient Cities, Inc. (“CRC”), in the form attached hereto as Exhibit B (the “Revised Concept Plan”).  Also attached hereto as Exhibit C is a budget (the “Revised Budget”), which the parties agree is a reasonable estimate of the cost to improve the Park in accordance with the Revised Concept Plan.  The County agrees to use reasonable efforts to assist JPD in its efforts to implement the Revised Concept Plan.  Using reasonable efforts shall not impose on the County any obligation to budget or pay for the improvements to the Park, but may require County Staff time and advisory support.  The County shall not be responsible for securing any required approvals, zoning changes, building permits or other required authorizations from regulatory or governmental agencies, but the County agrees to assist JPD in obtaining rezoning, licenses, permits or approvals, at JPD’s sole cost and expense, which JPD might need from the City, the State or any other Government (as hereinafter defined) for the Project. “Government” means each and every governmental agency, authority, bureau, department, quasi-governmental body, or other entity or instrumentality having or claiming jurisdiction over the Park (or any activity this Agreement requires or allows), including the United States government, the State and County governments and their subdivisions and municipalities, including the City, and all other applicable governmental agencies, authorities, commissions, boards, department and subdivisions thereof.
7. Fundraising.  JPD hereby agrees to use its reasonable efforts to raise the amount of the Revised Budget to fund the Project.  JPD shall use reasonable efforts to raise such funds by, among other things, seeking lead donors for the Project from corporations, private foundations and individuals.  The County agrees that it will reasonably cooperate with JPD in its private fundraising efforts by, among other things, assisting and/or joining in JPD’s grant requests and other fundraising efforts and making such grant and appropriation requests as the parties mutually deem appropriate.  The County agrees that any funds it raises for the Project shall be segregated from the County’s general accounts and shall be used solely for the Project.  The parties shall perform an annual review of their progress toward fundraising goals.  The County and JPD shall agree on a Final Budget based on the funds actually received (the “Final Budget”).  Prior to the approval of the Final Budget, the County acknowledges and agrees that JPD may spend a portion of the funds it raises to cover its budgeted soft costs, as set forth in the Revised Budget.

8. Records and Audits.  
(a) Annual Audit.  Pursuant to Milwaukee County Ordinance Section 56.30(6)(e), JPD and its Affiliates (as hereinafter defined) shall allow County or any other party the County may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by JPD or its Affiliates, including handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this Agreement, all at no cost to County.  Any subcontracting by JPD in performing the duties described under this Agreement shall subject the subcontractor or its associates to the same audit terms and conditions as JPD.  The County shall preserve the confidentiality of such information to the extent permitted by Wisconsin law, as determined by County’s Corporation Counsel.  
(b) Retention of Books and Records.  JPD and its Affiliates shall, for a period of five (5) years following the end of the Term, keep and maintain, safe and intact, all of the records, books and accounts required to be maintained by such Persons (as hereinafter defined) regarding the Project pursuant to this Agreement, and shall from time to time, upon request, make these records available to the County, the County’s auditor, representative or agent for examination at any reasonable time, on ten (10) days advance written notice.  The County shall also have the right to make abstracts from the records, to make copies of any or all of the records and to examine and make copies of any or all contracts, licenses and concession agreements.  In addition, on request of the County or the County’s representative, JPD shall furnish copies of JPD’s State and local sales and use tax returns and federal and State income tax return.

(c) Definitions.  For the purposes of this Agreement, “Affiliate” means with respect to any Person, (i) any other Person which directly or indirectly through one or more intermediaries controls, or is controlled by, or is under common control with JPD, such Person or (ii) any general partner, officer or director of such Person or of any other Person described in clause (i).  As used in the previous sentence, “control” means the possession, directly or indirectly, of the power to cause the direction of the management of a Person, whether through voting securities, by contract, family relationship or otherwise.  For the purposes of this Agreement, CRC shall be deemed an Affiliate of JPD.  “Person” means any association, corporation, government, individual, joint venture, joint-stock company, limited liability company, partnership, trust, unincorporated organization or other entity of any kind.  
9. Final Plan.  Once the Final Budget has been approved, based on the funds actually received by the parties for the Project, JPD, in partnership with the community, shall revise the Revised Concept Plan to accommodate the Final Budget.  The County acknowledges and agrees that JPD, in partnership with the community, shall have primary responsibility for the oversight, direction and development of the Final Plan (as hereinafter defined) for the Project, subject to the County’s reasonable review and approval.  In the event the parties have not raised the total amount necessitated by the Revised Budget, they agree to scale back the Revised Concept Plan to accommodate the funds actually received.  The Revised Budget and the parties’ fundraising goals are intended as goals only and are not commitments by either party to fund the Revised Budget.  Therefore, neither JPD nor the County shall be held in breach of this Agreement if they are unable to reach their fundraising goals.  The County hereby acknowledges and agrees that, in the event the fundraising has fallen substantially short of JPD’s goals and/or the County’s goals, the Final Plan may include only limited or specific elements of the Revised Concept Plan.  Once JPD has revised the Revised Concept Plan to accommodate the funds actually available for the Project, JPD shall submit the revised plans (the “Final Plan”) for the approval of the Parks Director and the Architecture and Engineering Section of the Milwaukee County Department of Administrative Services, which approval shall not be unreasonably withheld, conditioned or delayed.  Submittals shall include, but not limited to, shop drawings containing product information and materials and products shall be approved by County.   If the funds actually available for the Project are insufficient to substantially accomplish the objectives of the Final Plan then and in that event either party may terminate this Agreement by the delivery of a written notice thereof to the other party.  
10. County Review and Approval.  During any future conceptual and planning phases of the Project and improvements, JPD shall provide County with all plans, specifications for such Project, improvements, reasonable notice and opportunity to comment on, approve or disapprove the plans and specifications prior to commencement of any work.  JPD shall keep the County advised of the plans on an ongoing basis and welcome input from the County as plans and specifications are considered.  The Final Plan and final construction drawings, plans and specifications shall be submitted to County, which will review the Final Plan for aesthetics, viability of plantings, engineering, maintenance requirements, structural, height, size location, environmental and utilities matters as well as public health and safety standards, ADA accessibility, general building code compliance and compliance with the Project scope of work in the Revised Concept Plan and Final Plan, and the County’s approval of the Final Plan shall not be unreasonably withheld, conditioned or delayed and which approval must be obtained prior to bidding out and awarding any contracts to commence construction.  As a condition to issuance of approval, the County will require reasonable proof that adequate private or public funding exists for the construction of the new improvements.  The County commits to provide feedback to any plans or specifications provided to it by JPD in a reasonably efficient manner.  Any modifications of the Final Plan and specifications in response to the County’s objections shall be resubmitted and approved in the manner described above.  In the event of a dispute over the content or interpretation of the Final Plan or specifications, or subsequent modifications, the County and JPD shall mutually select and pay for a third-party registered Architect or Landscape Architect (as hereinafter defined) to settle such dispute, and the decision of such Architect or Landscape Architect shall be final.  In the event that the County and JPD cannot agree upon an Architect or Landscape Architect, then the County and JPD shall each designate an Architect or Landscape Architect, and those Architects or Landscape Architects shall select a third Architect or Landscape Architect, who shall settle such dispute.  As used in this agreement, the term “Architect” shall mean: (a) an architect licensed to practice in Wisconsin; (b) if the improvements do not involve any buildings or structural elements, the term shall be defined as a “Landscape Architect”; or (c) both an Architect (as to any buildings or structures) and a Landscape Architect (as to site development) in the event both site development and buildings are involved.
11. Construction.

11.1 Construction of Project.  JPD shall, at its own cost and expense, construct the Project in the Park in a good and workmanlike manner and in compliance with all then applicable building codes and ordinances, and the Final Plans.  Construction of the Project shall be completed substantially in conformity with the Final Plans and Final Budget.  The Final Plan may be modified from time to time during the course of construction with the written consent of the County, which consent shall not be unreasonably withheld, conditioned or delayed.  The County shall have ten (10) business days to respond to any modifications submitted to it in writing and the County’s failure to respond to such modifications within such ten (10) business days shall be deemed an approval thereof, provided that JPD shall have notified County of the time constraint. County may request and JPD shall not unreasonably refuse an extension of time within which to respond, if the need therefor is demonstrated by County.  In the event that the County’s approval is required, JPD shall not institute such modification until receiving such approval from the County. Absent inclement weather, acts of God, casualty, or labor or material shortages, JPD agrees to commence construction within six (6) months after the Final Plans have been approved and diligently prosecute construction to completion within eighteen (18) months after the Final Budget has been approved.  In the event that JPD ceases construction of the Project for sixty (60) consecutive days, such event shall be deemed a "Construction Stoppage," which will constitute a default under this Agreement, unless such Construction Stoppage is due to inclement weather, acts of God, casualty, or material or labor shortages.  Notwithstanding the foregoing or any other provision of this Agreement, the County agrees to give JPD written notice and a ten (10) business day opportunity to cure any alleged breach of this subsection.  In the event JPD fails to cure such a breach, the County shall have the right to take title to the Project in accordance with the Transfer of Ownership process, as set forth and defined in Section 11.10 below.

11.2 County Project Manager.  JPD shall reimburse County for the cost of a Milwaukee County Project Manager (including salary and benefits) during the construction phases of the project, including any subsequent construction, alterations or improvements, in an amount not to exceed Two Hundred Fifty Dollars ($250.00) per hour, or Seven Thousand Five Hundred Dollars ($7,500) total for the project.  All costs for the Milwaukee County Project Manager work provided over this amount shall be charged to the DPRC operating budget.   Conditions for approval shall include, but not be limited to, the provision that JPD shall obtain and comply with, prior to commencing any alterations, additions and improvements, all necessary permits and licenses from the appropriate governmental authorities.
11.3 Construction Standards.  All development and landscaping shall be completed in a first-class manner and consistent with the standards established for other work in Milwaukee County Parks.  Any and all alterations, additions and improvements shall be made in compliance with all statutes, laws, ordinances, rules, and regulations of any governmental authority having jurisdiction over the Park.  JPD shall also indemnify and hold County harmless from and against all statutory liens or claims of liens of any contractor, subcontractor, laborer or any other party which may arise in connection with any alteration, addition or improvement to the Park undertaken by or on behalf of JPD.  Any structures, alterations, additions or improvements installed on the Park by JPD (including generic signage permanently affixed to the Park) shall become the property of County upon the expiration or termination of this Agreement.  In no event shall JPD make any alterations or additions to the Park without the prior written consent of County, except in the event of an emergency, when such consent shall not be required, provided that notice shall be given as soon as reasonably possible thereafter.  JPD agrees that during construction it shall use reasonable efforts to (a) cause its contractors working on the Project to remove all waste products and rubbish from the Park and the infrastructure areas related to their work no less than weekly, and if any such waste products and rubbish are left on site, it shall be responsible for removing the same, and (b) use reasonable efforts to keep the Park and areas of access thereto in a neat and presentable state.
11.4 Builder’s Risk:  JPD or its general contractor shall provide Builder’s Risk insurance coverage on a completed value form insuring for special perils, with Milwaukee County as additional insured and loss payee on the insurance certificate.  Coverage is during construction period and is intended to terminate when the work has been completed. Prior to construction, JPD shall supply the Parks Director with written evidence of Builder’s Risk insurance.   JPD shall not commence construction activities without written approval from the Parks Director and his/her designee.  The Parks Director shall provide a written response to the JPD within thirty (30) days of receiving written evidence of the JPD’s Builder’s Risk insurance documents.
11.5 Construction Escrow:  JPD agrees to provide evidence satisfactory to the County that the total amount of funds necessary to construct the proposed renovations to the Park are immediately available and dedicated to such purpose and documentation is in place to provide for the orderly disbursement of such funds during the course of construction to pay for all permits, material, labor, supplies, and any other miscellaneous items used or necessary for the construction of the renovations.  JPD shall deliver to County evidence reasonably acceptable to the County that the total amount of such funds are immediately available and dedicated for the above purpose prior to any construction activities taking place on the Park.  Any such evidence of the JPD’s financial capacity shall also include a letter from the JPD’s banking institution stating that the JPD has secured a line of credit that is immediately available to JPD for such purposes in an amount sufficient to cover 100% the costs thereof.
11.6 Licensed Tradespersons:  JPD agrees that all renovations and improvements shall be performed by fully licensed contractors and subcontractors who shall utilize industry standard supplies, equipment, and construction methods in the performance of their duties.  JPD shall require its contractors and subcontractors to obtain and maintain adequate insurance coverages with liability limits not less than that required of JPD by County.  JPD shall have responsibility to enforce compliance with these insurance requirements and provide evidence of insurance for any contractor or subcontractor as acceptable to the County.
11.7 Construction Manager.  JPD will hire a reputable construction company (the “Construction Manager”) to act as the construction manager for the Project.  The Construction Manager will act as JPD’s general contractor and work with the Project’s Architect, who shall be the initial interpreter of the Final Plans and Specifications.  The County’s construction management responsibilities will be limited to an advisory role to JPD based on the observation visits by the County described herein. The County shall receive, soon after execution, executed copies of the contract for the Construction Manager (between construction company and JPD) and the contract with the Project’s Architect.

11.8 Force Majeure Events.  Delays caused by the County or by strikes, work stoppages, labor or material shortages, weather conditions, changes required by governmental bodies which JPD could not reasonably anticipate, acts of God, or by any other causes beyond the reasonable control of JPD shall be “Force Majeure Events.”  Failure to complete the Project within the prescribed time periods will not be sufficient cause for the County to terminate or void this Agreement or give rise to any claim for compensation by the County. Any Force Majeure Event shall extend the any deadline by the number of days of delay caused by such Force Majeure Event.

11.9 Building Site Conditions.  The County shall promptly provide JPD with copies of its existing soil tests, environmental reports, surveys and other information reasonably requested by JPD.  JPD shall perform any additional soil testing that may be necessary for the Project, but only as agreed upon in writing between County and JPD prior to the construction of the Project.  In the event abnormal building site conditions are encountered in conjunction with the Project, JPD may elect to stop construction on the Project.  If the parties are unable to pay the cost of any additional work or materials related to such abnormal building site conditions, JPD may elect to terminate this Agreement in writing.  In the event JPD elects to terminate this Agreement, JPD shall undertake a Transfer of Ownership of the Project in its then current state of construction to the County, the County agrees to accept the same.  Abnormal building site conditions may include, but not be limited to the following:  contaminations, abnormal soil conditions, removal of trees, providing fill or cutting to grade, trucking excess fill, frost breaking, water pumping, concrete pumping, excavation cave-in corrections, snow removal and any related costs.  JPD shall not be responsible for unknown or unforeseen subsoil conditions that could affect the structure or laterals.

11.10 Substantial Completion.  The date of “Substantial Completion” shall be the date on which both the Architect and JPD have certified that the Project is substantially complete in accordance with the Final Plans and Specifications.  Within fifteen (15) business days after the date of Substantial Completion, JPD shall transfer ownership of the Project (but excluding any funds raised by JPD and held in trust for the Project) to the County by quit-claim bill of sale (“Transfer of Ownership”) and the County shall be deemed to accept the Project in the condition existing on the date of the Transfer of Ownership, and, but for the punchlist items referred to hereunder, JPD shall have no further obligations with respect to the Project, except potentially as to environmental remediation (Section 15, hereunder).  Further, upon Transfer of Ownership, JPD shall assign any warranties of the Construction Manager provided in the construction contract between the Construction Manager and JPD (the “Construction Contract”) to the County, and deliver all record (as built) drawings (1 hard copy and 1 electronic copy in the format as specified by the County’s Standard Terms for Consultant Agreement for Professional Services, other warranties, O&M equipment manuals and equipment test results related to the Project) to the County.  Upon the Transfer of Ownership, the County shall be and remain the sole owner of the Project.

11.11 Punchlist.  Within five (5) business days after Substantial Completion, the County, JPD and the Architect shall prepare a punchlist (as that term is used in the construction industry) of items to be completed or corrected by JPD.  JPD agrees to have the Construction Manager complete and/or correct such punchlist items within a commercially reasonable period of time, absent Force Majeure Events.

11.12 Work Stoppage; Termination.  If the work on the Project shall be stopped by the order of the County, any court or other public authority, JPD shall have the right to stop work or terminate this Agreement.  If at any time JPD and the County cannot resolve a dispute regarding the Project including, without limitations, objections by the County to the Final Plans and Specifications, JPD shall have the right to stop work or terminate this Agreement.  In the event this Agreement is terminated for any reason, JPD shall undertake a Transfer of Ownership of the Project in its then current state of construction to the County and JPD shall have no further obligations with respect to the Project, the County shall accept the same.

11.13 No Additional Work.  Except to the extent described herein, the County has no obligation to do or pay for any work related to the Project.

11.14 Construction Documents.  JPD agrees that within sixty (60) days after the conclusion of each construction project, renovation or improvement project, JPD shall provide to County a complete set of construction documents to be included as a minimum:  (a) as-built drawings; (b) a copy of all work orders and change orders; (c) a copy of all lien-waivers; (d) operation manuals or cut sheet drawings of any equipment which was installed; (e) manufacturer’s warranties or extended warranties; (f) a copy of all construction permits and signed drawings; and (g) City of Milwaukee final occupancy permits, if applicable.
12. Disadvantaged Business Enterprise (DBE) Utilization.  JPD shall use reasonable efforts to cause its contractors to establish Disadvantaged Business Enterprise (DBE) participation goals, consistent with Milwaukee County DBE goals of 25% for construction and 17% for professional services, for the planning, development and construction of improvements and to use good faith efforts to achieve those goals.  The Milwaukee County Community Business Development Partners shall assist JPD in soliciting potential DBE vendors for the improvements and monitor such goal attainment.  JPD’s contact regarding DBE participation is: Contract Compliance Division, at 414-278-4757.  
13. Labor Standards. The construction of the Project in the Park shall be subject to the following labor standards:  (a) overtime at prevailing overtime rates for work on Saturday, Sunday and legal holidays and for more than 40 hours per week or 8 hours in any calendar day, and (b) minimum hourly base wage rates and minimum hourly fringe benefits as then filed in the Office of Milwaukee County Clerk and Director of Public Works by Milwaukee Building and Construction Trades Council covering wages, hours and conditions of employment in applicable labor contracts in the construction industry.  These labor standards shall be included in each contract and subcontract in connection with development of the Project.  JPD shall maintain records of compliance and cause each contractor and subcontractor to maintain records of compliance for verification as reasonably requested by the County. 
14. Nondiscrimination and Affirmative Action.  There shall be no discrimination against or segregation of any person, or group of persons, on account of gender, age, race, color, religion, creed, national origin or ancestry in the use of the Park, and JPD (or any person claiming under or through JPD) shall not establish or permit any such practice or practices of discrimination or segregation with reference to the Park.  In accordance with Section 56.17 of the Milwaukee County General Ordinances and Title 41 of the Code of Federal Regulations, Chapter 60, JPD certifies to the County as to the following:
(a) Non-Discrimination.  JPD certifies that it will not discriminate against any employee or applicant for employment because of race, color, national origin, age, sex or handicap which includes, but is not limited to, the following: employment, upgrading, demotion or transfer, recruitment, or recruitment advertising; layoff or termination; rate of pay or other forms of compensation; and selection for training, including apprenticeship.  JPD will post in conspicuous places, available for employment, notices setting forth the provisions of the non-discriminatory clause.  Attached hereto as Exhibit D is an Equal Opportunity Certificate that shall be executed and delivered by JPD simultaneously with the execution and delivery of the Agreement.
(b) Affirmative Action Program.  JPD certifies that it will strive to implement the principles of equal employment opportunity through an effective affirmative action program which shall have as its objective to increase the utilization of women, minorities and handicapped persons and other protected groups, at all levels of employment in all divisions of its work force, where these groups may have been previously under-utilized and under-represented.  JPD also agrees that in the event of any disputes as to compliance with the aforementioned requirements, it shall be its responsibility to show that it has exercised good faith efforts to meet all requirements.
(c) Affirmative Action Plan.  JPD certifies that if it has 50 or more employees, it has filed or will develop and submit a written Affirmative Action Plan.  Current Affirmative Action Plan, if required, must be filed with any of the following: The Office of Federal Contract Compliance Programs, the State of Wisconsin, or the Milwaukee County Department of Audit, City Campus, 9th Floor.
(d) Non-Segregated Facilities.  JPD certifies that it does not and will not maintain or provide segregated facilities for its employees, and that it does not permit its employees to perform their services at any location under its control where segregated facilities are maintained.
(e) Reporting Requirement.  When applicable, JPD certifies that it will comply with all reporting requirements and procedures established in Title 41 Code of Federal Regulations, Chapter 60.
(f) Compliance.  JPD certifies that it is not currently in receipt of any outstanding letters of deficiencies, show cause, probable cause, or other such notification of noncompliance with EEO regulations.

15. Environmental.  JPD shall, to the full extent provided for under any environmental laws, rules and regulations, be responsible for any required repair, cleanup, remediation or detoxification arising out of: (a) any Hazardous Materials (as hereinafter defined) brought onto or introduced into the Park by JPD, its agents or guests, and/or (b) Hazardous Materials whose presence pre-exists the commencements of JPD’s construction activities, located in the Park, that are discovered or disturbed as a result of JPD’s construction activities on, at or near the Park.  Notwithstanding the foregoing, JPD shall not be liable for, and shall have no obligations for (including but not limited to the indemnification, repair, clean-up, remediation, or detoxification of) any Hazardous Materials brought onsite by the County or any third parties, other than JPD’s contractors, subcontractors, agents or guests.  The County hereby agrees to indemnify, defend and hold JPD harmless from and against any and all liabilities, costs, expenses (including reasonable attorney’s fees), damages (including, but not limited to, clean-up, remediation or detoxification of) or any other losses caused by any Hazardous Materials brought on site by the County.  “Hazardous Materials” means any substance: (c) the presence of which requires investigation or remediation under any federal, State or local statute, regulation, ordinance, order, action or policy; or (d) which is or becomes defined as a “hazardous waste” or “hazardous substance” under any federal, State or local statute, regulation, ordinance or amendments thereto.  In no event will the County bear financial responsibility or legal liability for Hazardous Materials present or environmental damage that is the result of any wrongful, intentional or negligent act or omission, willful misconduct, direct or indirect acts of JPD or its Affiliates, agents, representatives, employees, contractors, subcontractors or invitees.  In no event will JPD bear financial responsibility or legal liability for Hazardous Materials present or environmental damage that is the result of any wrongful, intentional or negligent act or omission, willful misconduct, direct or indirect acts of the County or its Affiliates, agents, representatives, employees, contractors, subcontractors or invitees (except where JPD and its Affiliates could be considered Affiliates, agents, representatives, contractors or invitees of the County).  In the event that Hazardous Materials are discovered or suspected at the Park by JPD or its Affiliates, agents, consultants or contractors, JPD agrees to promptly notify the County of the discovery and shall permit access to the County staff to inspect the conditions.  JPD agrees to provide copies of all data and reports of environmental testing conducted in the Park to the County within seven (7) calendar days of receipt of such data or reports.  
16. Public Access and Use of Property.  JPD understands that the Park is a public park, and, to the extent reasonably possible during construction, it is to remain open and accessible to the public.  Except as is necessary to undertake the Project, the Park or portions thereof shall remain open and available to the public on a daily basis during construction.  JPD uses shall at all times also be subject to the requirements and restrictions in Milwaukee County General Ordinances Sections 47.02 and 47.16, and to all other rules, regulations, policies and procedures applicable to properties and space owned by the County and open for general use by the public.  JPD further represents it will use commercially reasonable efforts to promptly respond and enforce reported violations of the above-referenced ordinances, policies, procedures, rules and regulations.  During the construction, installations, maintenance and repair of the Park, JPD will have the right to prohibit or regulate access by third parties, including, but not limited to, the use of fencing, blockades or other measures as appropriate.  JPD shall comply with any reasonable requests of the County to minimize any interruption, lack of use or inconvenience to the public with respect to the Park by reason of actions by JPD and their designated contractors, subcontractors and representatives in carrying out their respective obligations under this Agreement.
17. County Access.  County, its agents and representatives shall, upon reasonable notice to JPD, be entitled to enter areas of the site under construction at reasonable times during normal business hours for the purpose of examining and inspecting the condition thereof, and exercising any right or power reserved to County; provided, however, that except in the case of an emergency, such entry shall be done in a manner so as not to unreasonably interfere with the conduct of JPD’s activities thereon, and such entry shall (except in the case of an emergency) only be made if County’s agent or representative is accompanied by a responsible employee or agent of JPD.  The County agrees to maintain, at its sole expense, those areas of the Park that are not under construction.
18. Governmental Approvals.  JPD will obtain all governmental approvals, as JPD deems necessary, for its proposed development of the site.  The County will cooperate with JPD’s efforts to obtain such approvals and will accept other relevant and reasonable agreements and/or conditions established by all federal, State and local agencies relative to the development of the County property.  JPD agrees that the County shall not be required to expend any funds to achieve this, unless JPD will reimburse the County for such expenditure.
19. No Joint Venture.  Nothing contained in this Agreement shall constitute or be construed to create a partnership or joint venture between the County or its successors or assigns and JPD or its successors or assigns.  In entering into this Agreement, and in acting in compliance herewith, JPD is at all times acting and performing independently of the County, duly authorized to perform the acts required of it hereunder.  This Agreement does not create the relationship of principal and agent, or of partnership, of joint venture and/or of any association between the County and JPD.  Once completed, all improvements to the Park shall belong to, and title to such improvements shall vest in, the County.  Thereafter, the County agrees to undertake reasonable maintenance and upkeep of such improvements and in all cases consistent with the level of maintenance it provides to the rest of the Milwaukee County Park System.  The parties agree that, after the completion of the Project, the County may lease or license space in the Park to third parties in accordance with the Final Plan.  The County agrees that, to the extent allowed by law, all rental, license or other income generated from third parties leasing or licensing space within the Park shall be paid to the Parks Department in recognition of the Department’s responsibility to maintain the improvements.  The terms and provisions of this Section 19 shall extend beyond the issuance of the Certificate of Completion by the County’s Director of the Department of Parks, Recreation and Culture for a period of twenty (20) years.
20. Publicity.  JPD agrees that it shall not make press releases or other public statements about the Project without first obtaining the County’s consent, which consent not be unreasonably withheld, conditioned or delayed, and further agrees that the County shall be afforded an opportunity to be present during any major interviews or press conferences regarding the Project.  The County agrees that it shall not make press releases or other public statements about the Project without first obtaining JPD’s consent, which consent shall not be unreasonably withheld, conditioned or delayed, and further agrees that JPD shall be afforded an opportunity to be present during any major interviews or press conferences regarding the Project.  JPD shall not release any press releases or public statements regarding the Project without the County’s prior written approval, and the County agrees to provide feedback to any proposed press releases or public statements provided to it by JPD in a reasonably timely manner.   
21. Completion of Construction.  JPD agrees to use reasonable efforts to complete the construction of the improvements set forth in the Final Plan within eighteen (18) months after the approval of the Final Budget.  Once completed all improvements to the Park shall belong to, and title to such improvements shall vest in, the County.  Thereafter, the County agrees to undertake reasonable maintenance and upkeep of such improvements, which in all cases shall be consistent with the level of maintenance it provides to the rest of the Milwaukee County Parks System.  The parties agree that, after the completion of the Project, the County may lease or license space within the Park to third parties in accordance with the Final Plan.  The County agrees that, to the extent allowed by law, all rental, license or other income generated from third parties leasing or licensing space within the Park shall be paid to the Parks Department in recognition of the Department’s responsibility to maintain the improvements.  The terms and provisions of this Section 21 shall extend beyond the issuance of the Certificate of Completion by the County's Parks Director for a period of twenty (20) years.
22. Maintenance Endowment.  The County permits and encourages JPD to establish an endowment that will provide funds to allow the County to keep the Park and its amenities in safe and useable condition.  

23. Indemnity.  To the fullest extent permitted by law, JPD and the County shall each be liable for their own respective acts, omissions and negligence and each agrees to indemnify and hold the other harmless for any injuries, losses, damages, costs and expenses resulting from its acts, omissions and negligence.  The County’s liability hereunder shall be limited by Wisconsin State Statutes §§345.03(3) for automobile and §§893.80(3) for general liability.
24. Insurance.  JPD and its contractors shall purchase and maintain policies of insurance and proof of financial responsibility to cover costs as may arise from claims for damages to property of and/or claims which may arise out of or result from their activities by whomever performed, in such coverage and amounts as required and approved by the County.  Acceptable proof of such coverage shall be furnished to the County prior to commencement of activities under this Agreement.  A Certificate of Insurance shall be submitted for review for each successive period of coverage for the duration of this Agreement unless otherwise specified by the County, in the minimum amounts specified below.

Type of Coverage




Minimum Limits

Wisconsin Workers Compensation


Statutory

or Proof of All States Coverage


(waiver of subrogation)
Employers Liability & Disease


$100,000/$500,000/$100,000

General Liability (including Contractual Liability, Premises Operations, Independent Contractor’s Protective, Broad Form Property Damage)


Bodily Injury & Property Damage

$1,000,000 Per Occurrence


To include Personal Injury, Fire,

$2,000,000 Aggregate


Products and Completed Operations


Contractual Liability and X, C and U 

(Products and Completed Operations to be maintained for two (2) years after final payment.  Broad Form Property Damage Coverage shall include completed operations.)


Environmental Impairment Insurance


$1,000,000 Aggregate









(If required)


Automobile Liability


Bodily Injury & Property Damage

$1,000,000 Per Accident



All Autos

Except for Environmental Impairment Insurance and Employers Liability, Milwaukee County shall be named as an Additional Insured in the general liability policies as its interests may appear as respects the services provided in this Agreement; in the event there are any contractors, then JPD and Milwaukee County shall be named as its Additional Insureds.  A thirty (30) day written notice of cancellation or non-renewal shall be afforded to Milwaukee County.  Any Requests for Proposal issued by JPD must require these insurance provisions of the bidders and their subcontractors.

The insurance specified above shall be placed with an “A” rated carrier per Best’s Rating Guide approved to do business in the State of Wisconsin.  Any deviation or waiver of required coverages or minimums shall be submitted in writing and approved by Milwaukee County’s Risk Manager as a condition of this Agreement.  Waivers may be granted when surplus lines and specialty carriers are used.
A certificate of insurance shall be submitted for review to Milwaukee County for each successive period of coverage for the duration of this Agreement.

25. Assignment.  Neither party may assign its rights under this Agreement without the written consent of the other party hereto.  Subject to the proceeding sentence, this Agreement shall be binding upon the parties hereto, their successors and assigns.  
26. Default Remedies.  
(a) Default by JPD.  If JPD defaults in the performance or observance of any other terms, covenants or conditions herein contained and such default shall continue for forty-five (45) days after written notice thereof to JPD (or if such default is not of a type that can reasonably be corrected within forty-five (45) days and JPD fails to commence promptly and in good faith to proceed with due diligence to correct such default), then in any of the above-described events, the County may elect to terminate the Agreement.  The County shall also have the right, at its option, to cure any default by JPD and recover from JPD the costs and expenses incurred by the County in curing such default.  
(b) Default by County.  In the event of default by the County in the performance or observance of any of the covenants or conditions herein contained and which shall continue for forty-five (45) days after written notice thereof to the County (or if such default is not of a type that can reasonably be corrected within forty-five (45) days, then if the County fails to commence promptly and in good faith to proceed with due diligence to correct such default), then in any of the above-described events, JPD shall have the right, at its option, to immediately terminate the Agreement or to cure any default by the County and recover from the County the reasonable costs and expenses incurred by JPD in curing such default.
27. Termination at Will.  Either party may terminate this Agreement without cause by giving the other party at least one hundred twenty (120) days’ prior written notice.  Notwithstanding the foregoing, if County terminates the Agreement without cause, County shall pay Operator the depreciated value for any capital improvements to the Park made by Operator pursuant to the Agreement, which shall be determined based upon the original cost of the improvement and through use of a twenty (20) year straight-line depreciation method dated from the date of completion.
28. Ownership of Improvements.  Permanent improvements to the Park made by JPD shall, upon completion, become the property of the County.
29. Authorization.  Each party hereto represents, warrants and covenants that the execution and delivery of this Agreement does not contravene, result in a breach of, or constitute a default under any contract or agreement to which it is a party or by which it may be bound and does not violate or contravene any law, order, decree, rule or regulation to which it is subject.  Each of the persons executing this Agreement represents and warrants that the entity for whom he or she is signing is duly organized and existing, has full right and authority to enter into this Agreement, that the person signing on behalf of such party is authorized to do so by appropriate action, and that the terms, conditions and covenants in this Agreement are enforceable against such party.
30. Notices.  Any notice required or permitted under this Agreement shall be deemed sufficiently given or served if sent by registered or certified mail to the respective addresses set forth below:

To JPD:

Center for Resilient Cities, Inc.

Attn:  Marcia Caton Campbell, Executive 

 
Director




200 N. Blount St.




Madison, WI 53703

With a copy to:
Douglas S. Buck




Foley & Lardner LLP




150 E. Gilman St.




Madison, WI 53703

To the County:  
Milwaukee County Dept. of Parks, 

Recreation & Culture








Attn:  John Dargle, Interim Director








9480 W. Watertown Plank Rd.








Wauwatosa, WI 53226





With a copy to:
Office of the Corporation Counsel








Milwaukee County Courthouse








901 N. 9th St., #303








Milwaukee, WI 53233

Either party may, by like notice at any time, and from time to time, designate a different address by which notices shall be sent.  Notices given in accordance with these provisions shall be deemed received when mailed.

31. Prohibited Practices.  
(a) Conflict of Interest.  During the Term, JPD shall not hire, retain or utilize for compensation any member, officer or employee of the County or any person who, to the actual knowledge (without inquiry) of JPD, has a Conflict of Interest (as hereinafter defined).  A “Conflict of Interest” is a set of circumstances that creates a risk that professional judgment or actions regarding a primary interest will be unduly influenced by a secondary interest.  
(b) Code of Ethics.  JPD hereby acknowledges that portion of County’s Code of Ethics, which states in part:  No person may offer to give to any County officer or employee or his immediate family, and no County officer or employee or his immediate family may solicit or receive anything of value pursuant to an understanding that such officer’s or employee’s vote, official actions or judgment would be influenced thereby.
32. Waiver and Amendment.  No provision of this Agreement shall be deemed waived or amended except by a written instrument unambiguously setting forth the matter waived or amended and signed by the party against which enforcement of such waiver or amendment is sought.  Waiver of any matter shall not be deemed a waiver of the same or any other matter on any future occasion.
33. Captions.  Captions are used throughout this agreement for convenience or reference only and shall not be considered in any manner in the construction or interpretation of this Agreement.

34. Severability.  If any of the terms or provisions contained herein shall be declared to be invalid or unenforceable by a court of competent jurisdiction, then the remaining provisions of this Agreement, or the application of such to persons or circumstances other than those to which it is declared invalid or unenforceable, shall not be affected thereby and shall remain in full force and effect and shall be valid and enforceable to the fullest extent permitted by law.

35. Construction; Jurisdiction.  This Agreement involves property located within the state of Wisconsin and shall be construed and governed according to the laws of the State of Wisconsin.  Any dispute between the parties shall be finally resolved in the federal and State courts located in Milwaukee County, Wisconsin.
36. Entire Agreement.  This Agreement constitutes the entire agreement between the parties with respect to the subject matter hereof, and there are no other representations, warranties or agreements, except as herein provided.

37. Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original.

38. Binding Effect.  The terms and conditions of this Agreement shall be binding upon and benefit the parties hereto and their respective successors and assigns.

SIGNATURE PAGE FOLLOWS
IN WITNESS WHEREOF, the parties hereto have executed this Agreement at Milwaukee County, Wisconsin.
MILWAUKEE COUNTY DEPARTMENT 
OF PARKS, RECREATION AND CULTURE


By:  







 Date : 
_____

John Dargle, Interim Director
CENTER FOR RESILIENT CITIES, INC. D/B/A

JOHNSONS PARK DEVELOPMENT, LLC


By:  







Date :_______

Marcia Caton Campbell, Executive Director

Approved as to form and independent status: 





Corporation Counsel


Reviewed by: 





   

Risk Management

Approved with regard to County Ordinance Chapter 42: ________________________________








Community Business









Development Partners

EXHIBIT A
MILWAUKEE COUNTY DUE DILIGENCE REQUIREMENTS

Procedure REVISION DATE CHAPTER TITLE CHAPTER NO. ADMINISTRATIVE MANUAL Financial & Management 7 MILWAUKEE COUNTY Accounting

ORIG ISSUE DATE SECTION TITLE SECTION NO. 09-28-O 1 

Due Diligence 7.92 

CHECKLIST. Prior to recommending any venture for consideration, responsible County agencies shall ensure that any of the following applicable factors have been identified: 

•
Letter of Full Disclosure and Cooperation

•
Cash flow projections for the venture. 

•
Operating budget impact. 

•
Debt management responsibilities, schedules and procedures. 

•
Legal liability for all priorities. 

•
Financial reporting systems and controls. 

•
Right-to-audit provisions. 

•
Project feasibility studies and market analysis. 

•
Key factors for success/failure of the venture. 

•
Governance structure and procedures. 

•
Public policy impacts (e. g. Affirmative Action, Disadvantaged Business).

•
Employee/labor relations impacts (including benefits). 

•
Environmental concerns. 

•
Tax consequences. 

•
Capital management (e. g. maintenance). 

•
Conflicts of interest/ethics. 

•
Performance measurements. 

•
Organization Chart and Mission Statement

•
Name of Lending institution or Bank to determine single or combined reporting

Each relevant item noted above should be included in the description of the proposal, which is subtitled for approval by the County Executive and County Board.

EXHIBIT B

REVISED CONCEPT PLAN
Attached.

EXHIBIT C
REVISED BUDGET
Attached.

EXHIBIT D
EQUAL OPPORTUNITY CERTIFICATE

Attached.
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