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COUNTY OF MILWAUKEE


DATE:	February 20, 2013

TO:	Supervisor Mark Borkowski, Chairman, Committee on Judiciary, Safety and General Services
		
FROM:	Kimberly Walker, Corporation Counsel
Mark A. Grady, Deputy Corporation Counsel
		
SUBJECT:	2013 Adopted Budget provision regarding outside counsel usage


The adopted 2013 Budget directs the Office of Corporation Counsel to develop a procedure related to this office’s process of retaining outside counsel.  The following responds to that directive.

It should be noted that the resolution directs actions for professional service contracts that are not contained in section 56.30 of the ordinances.  Thus, the resolution does not affect the direct retention of outside counsel by county departments separately from this office.  In addition, because the directive is not included in the ordinances, the resolution may not be binding.

Notification of County Board

One of the directives of the budget provision is the creation of a procedure for “an immediate notification of all County Board Supervisors whenever outside legal counsel is retained, accompanied by a written statement from Corporation Counsel why the case is not expected to exceed $50,000.”  

Preliminarily, we want to make it clear that outside counsel are retained by this office only through the authority of the Corporation Counsel or the Deputy Corporation Counsel in the absence of the Corporation Counsel.  No other employees of the office are authorized to retain outside counsel.  

We also want to make it clear that the County’s insurance policy with the Wisconsin County Mutual Insurance Company gives to WCMIC the authority to retain counsel to defend suits covered by the policy.  Thus, although our office works collaboratively with the Mutual on those decisions, those decisions legally belong to the Mutual.   Our office does not interpret the budget provision to address the retention of outside counsel by the Mutual under the insurance policy.

Further, as noted previously, reporting and approval requirements already exist in ordinance.  Under §56.30(4)(b)(3)(b), County Board approval is required for a professional services contract in excess of $50,000.  However, an exception to this requirement exists that quite often applies to our office’s retention of outside counsel.  That exception states that when “immediate action is required to preserve property or protect life, health and welfare of persons, county board approval may be waived, provided such action shall be reported, in writing, within forty-eight (48) hours after initial emergency action, to the county board, the county executive and department of administration.”  This office’s retention of outside counsel is required when this office has a conflict of interest or does not have the expertise or resources to address a particular legal issue.  Those circumstances usually arise only upon the receipt of a lawsuit.  Typically, the lawsuit must be answered within twenty (20) days of service of the suit.  Prior to the receipt of the suit, our office is usually unaware of the suit or of the need for the retention of counsel.  Thus, there is insufficient time to seek Board approval or to conduct an RFP process to retain counsel to answer and handle the suit.  In those cases, notification is made by our office to the Board and others pursuant to the exception in the ordinance. 

As set forth in our previous report to the Board on usage of outside counsel in 2012, our office retains outside counsel infrequently in situations not already addressed by the ordinance requirements or by the insurance policy.  Consequently, as directed in the budget provision, we will provide notification of the retention of outside counsel in all instances where reporting is not already required by §56.30.  We will explain the rationale for retaining outside counsel and will provide an explanation for why we do not expect the contract to exceed $50,000.

Last, the budget directs that a notification by provided to all County Board supervisors.  However, we believe that it is more appropriate to provide this notification consistent with the oversight of our office by the Committee on Judiciary, Safety and General Services under §1.11 of the ordinances.   Therefore, we propose to provide the required notification to members of the Judiciary Committee and to the County Board chairperson.
    
Fee Cap

The other directive of the budget provision is the creation of “a maximum hourly fee cap and/or a process to obtain approval from the County Board for a waiver of the cap.”

We share the Board’s concern expressed in the budget provision to be as fiscally efficient as possible with the retention of outside counsel, just as with our office’s entire budget.  However, as noted above, our office typically only utilizes outside counsel where special expertise or greater resources are required.  As with any expertise, the more specialized it is, the more expensive it is.  Thus, in the legal profession, there are many more lawyers in the market to handle suits and legal issues that recur frequently, but where a legal issue is not common or requires substantial resources, that expertise is quite frequently, although not always, found only in larger firms that can afford to retain such specialized lawyers or such large attorney and support staffs.  The overhead for large firms to do so causes them to require higher fees than are required or can be demanded in the market by a solo or small firm practitioner.  Some legal services are so specialized that there are attorneys in Milwaukee able to command hourly rates that periodically approach $1000 per hour.  The fundamental point is that outside counsel is usually only required by our office in situations where the higher fee rates are necessary. 

In addition, because our usage is infrequent, we are unlikely to be able to negotiate a discount in rates in return for a larger volume of work.  Such a discount is common for insurance companies like WCMIC (see below).  

In order to assess the establishment of a maximum fee cap, we did informal research into rates charged by law firms in the area.  There is a very limited amount of public data on the fee rates of private firms.  We made inquiries of some of the large firms in the area, reviewed case decisions involving attorney fee awards and obtained some general fee information from WCMIC.  Firms classify and structure their rates differently, so it is difficult to make direct comparisons.  

Based on information received from several of the larger firms in the area, we believe that their hourly rate ranges are as follows:

Paralegal:		$135 – 200
Junior Associate:	  185 – 295
Senior Associate:	  250 – 395
Shareholders:	    	  265 – 515

Most of the contracts that we have entered into recently have contained rates that are discounted for the County from firm’s standard rates, quite often 10% or more.  

WMCIC has indicated that the rates it pays are substantially lower than standard rates because of the volume of work they provide to the various firms.  The rates they pay for the work of firm associates typically ranges from $145 – 170 and the rate they pay for shareholders typically ranges from $135 – 250.  

Case decisions that have awarded attorney fees under statutes that allow for the recovery of attorney fees discuss market rates for various legal issues.  We have reviewed recent cases involving the Truth in Lending and the Truth in Leasing Acts where fees were awarded at rates ranging from $200 to 350.  We have reviewed civil rights cases where fees were awarded at rates ranging from $175 to 250, Debt Collections Act cases where fees were awarded at rates ranging from $175 to 394, ERISA (employee benefits) cases where fees were awarded at rates ranging from $205 to 375, and a business litigation case involving a large local firm where fees were awarded at the rate of $485.

It is difficult to assign a maximum hourly rate that cannot be exceeded without specific approval by the Board.  We do not believe the maximum rate should be a routine rate.  However, taking into account the information above, we would suggest a maximum hourly rate for 2013 of $400 per hour.  This rate will serve only as the absolute maximum rate that can be utilized without prior approval of the County Board.  All of our contracts to date have been less than this rate and usually substantially less than this rate.  This rate will require adjustment in the future for inflation and changes in the market.  

In the event we believe a contract requires a higher rate than the maximum, we will request approval of the contract and rate by the County Board, prior to execution of the agreement, and we will explain the rationale for exceeding the maximum rate.  

Summary

Our office will provide notification to the County Board Chair and to the members of the Judiciary Committee whenever our office retains outside counsel and we are not already required to do so.  We will provide an explanation of the need for outside counsel and an explanation of why our office does not expect the contract to exceed $50,000.  We will not approve any contract with an hourly rate in excess of $400 without obtaining prior approval of the County Board.
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