File No. 12-923
(ITEM     )  From Corporation Counsel, recommending payment of 2011 furlough hours in the matter of Milwaukee County v. Wisconsin Employment Relations Commission (WERC) and American Federation of State, County and Municipal Employees (AFSCME), Case No. 11-CV-12137, by recommending adoption of the following:
A RESOLUTION

WHEREAS, AFSCME filed a complaint in 2009 with the Wisconsin Employment Relations Commission (WERC) related to, among other things, the County’s adoption of furlough days for 2010; and

WHEREAS, while those proceedings were pending and prior to receipt of any ruling from the WERC, the County adopted a budget for 2011 that included the imposition of furlough hours for employees in 2011; and

WHEREAS, the WERC thereafter ruled in 2011 that, among other things, the County failed to bargain in good faith with respect to the imposition of furlough days in excess of 45 hours per employee; and 

WHEREAS, the WERC ordered, among other things, that AFSCME employees affected by the 2010 furlough days in excess of 45 hours should be re-paid, with interest; and further ordered that the County restore and maintain the status quo that existed prior to the furlough hours being unlawfully imposed; and 

WHEREAS, the County sought review of the WERC decision in circuit court; and

WHEREAS, the circuit court issued a decision dated February 27, 2012, that, among other things, affirmed the WERC ruling that the County violated its obligation to bargain in good faith when it imposed the 2010 furlough days, in excess of 45 hours, for affected AFSCME employees and affirmed the WERC order that the County maintain the status quo; and 

WHEREAS, at its meeting on July 26, 2012, the County Board of Supervisors approved the payment of 2010 furlough hours in excess of forty-five (45) hours per employee to affected AFSCME employees; and 
WHEREAS, AFSCME alleges that the 2011 furlough hours violated the WERC order that required the County to maintain the status quo, and violated its collective bargaining agreement that was in force and effect at that time, and AFSCME continues to seek recovery of those hours in the litigation; and 

WHEREAS, payment of the 2011 furlough hours in excess of forty-five (45) hours per employee to affected AFSCME employees is estimated to have a cost of one million, one hundred and seventy-six thousand dollars ($1,176,000), including principal and interest, and interest will continue to accrue in the future of approximately $10,000 per month, as more specifically set forth in the fiscal note; and

WHEREAS, the successful outcome of additional litigation over the legality of the 2011 furlough hours is uncertain; and
WHEREAS, Milwaukee County currently has funds available that could be used to pay the 2011 furlough hours, but such funds may not be available in the future and the potential receipt of an order to pay those hours in the future may create significantly greater budgetary difficulties at that time than would payment of those hours; and

WHEREAS, at its meeting on December 6, 2012, the Committee on Judiciary, Safety and General Services recommended REJECTION on a failed motion to approve and recommend for adoption the said request (Vote 2-3); and

WHEREAS, at its meeting on December 13, 2012, the Committee on Finance Personnel and Audit recommended adoption of the said request (Vote 6-1); now, therefore,
BE IT RESOLVED, that in order to avoid the accumulation of continuing interest costs, and to avoid potential future budgetary difficulties related to a possible payment, and to resolve litigation with AFSCME over the imposition of furlough hours in 2011, Milwaukee County approves the payment of 2011 furlough hours, in excess of forty-five (45) hours per employee, to the affected AFSCME employees, with applicable interest.   FILENAME  \p  \* MERGEFORMAT 
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