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:
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TO:

Honorable Committee on Intergovernmental Relations

FROM:
John Jorgensen, Principal Assistant Corporation Counsel



SUBJECT:
File No. INF 11-38 (“Concealed carry” legislation)

At the June 20, 2011 meeting of your honorable committee, Supervisor DeBruin requested “a written report from Corporation Counsel and Intergovernmental Relations on the implications of the concealed carry statute to Milwaukee County”.

The committee is referring to the legislation which was ultimately enacted on July 8, 2011, as 2011 Wis. Act 35.  Act 35 is 20 pages long and it affects numerous statutes pertaining to firearms and other dangerous weapons, including but not limited to Wis. Stat. 941.23, the generally applicable prohibition against carrying a concealed weapon.  We will attempt to highlight the significant implications of the Act 35 for Milwaukee County.

I.  
“Concealed carry” generally

Under current law, “[a]ny person except a peace office who goes armed with a concealed and dangerous weapon is guilty of a Class A misdemeanor.”  Wis. Stat. s. 941.23.  “Dangerous weapon” means a loaded or unloaded firearm, as well as any other device or instrumentality which, in the manner it is used or intended to be used, is calculated or likely to produce death or great bodily harm.  Wis. Stat. s. 939.22(10).   Milwaukee County has enacted a parallel ordinance that prohibits carrying a concealed weapon.  Sec. 63.15(1), M.C.G.O.  

Act 35 amends Wis. Stat. s. 941.23 so that the general prohibition against carrying a concealed weapon will no longer apply (subject to certain qualifications) to three additional groups of individuals:

· Persons licensed to carry a concealed weapon by the Department of Justice under the standards prescribed in Wis. Stat. s. 175.60, a new statute created by Act 35.  

· Out-of-state licensees (that is, persons licensed to carry a concealed weapon under the laws of another state which are substantially similar to Wisconsin law.)

· Qualified former law enforcement officers.
  

However, even persons who are licensed to carry a concealed weapon will be forbidden to carry a weapon, whether or not concealed, in certain places specified in Wis. Stat. s. 175.60(16):

(16) PROHIBITED ACTIVITY. (a) Except as provided in par. (b), neither a licensee nor an out-of-state licensee may knowingly carry a concealed weapon, a weapon that is not concealed, or a firearm that is not a weapon in any of the following places:
1. Any portion of a building that is a police station, sheriff's office, state patrol station, or the office of a division of criminal investigation special agent of the department.
2. Any portion of a building that is a prison, jail, house of correction, or secured correctional facility.
3. The facility established under s. 46.055 [the DOC facility for evaluation and detention of sexually dangerous persons under ch. 980].
4. The center established under s. 46.056 [the Wisconsin Resource Center at Winnebago Mental Health Institute].
5. Any secured unit or secured portion of a mental health institute under s. 51.05, including a facility designated as the Maximum Security Facility at Mendota Mental Health Institute [Note that s. 51.05 governs the state mental health facilities.  This exception does not extend to BHD, which is governed by s. 51.08, or any other county mental health facility.]
6. Any portion of a building that is a county, state, or federal courthouse.
7. Any portion of a building that is a municipal courtroom if court is in session.
8. A place beyond a security checkpoint in an airport.

II.  
County buildings

Under current law, there is a general prohibition against going armed with a firearm in a government building:

(1) Any person [except law enforcement officers and authorized military personnel in the line of duty] who goes armed with a firearm in any building owned or leased by the state or any political subdivision of the state [a county is a “political subdivision of the state] is guilty of a Class A misdemeanor.

Wis. Stat. s. 941.235.  

Act 35 amends Wis. Stat. s. 941.235 in much the same way that it amends Wis. Stat. s. 941.23.  The general prohibition against going armed with a firearm in a government building will no longer apply (subject to certain qualifications) to persons licensed to carry a concealed weapon under Wis. Stat. s. 175.60 (including qualifying out-of-state licensees) or to properly credentialed former law enforcement officers.

However, counties and other local governments will still be able to prohibit firearms in buildings, in addition to those specified in the Wis. Stat. s. 175.60(16), under amendments to the trespassing statute that are also included in Act 35.  Under newly created Wis. Stat. s. 941.13(1m)(c)4., an individual will commit the offense of trespassing if he or she:

4. Enters or remains in any part of a building that is owned, occupied, or controlled by the state or any local governmental unit, excluding any building or portion of a building under s. 175.60 (16) (a), if the state or local governmental unit has notified the actor not to enter or remain in the building while carrying a firearm or with that type of firearm. This subdivision does not apply to a person who leases residential or business premises in the building or, if the firearm is in a vehicle driven or parked in the parking facility, to any part of the building used as a parking facility.

Additional new sections of Wis. Stat. s. 941.13 explain that a governmental unit can “notify” an actor not to enter or remain in a building while carrying a firearm by means of prominently posted signs: 

943.13 (2) (bm) 1. In this paragraph, "sign" means a sign that states a restriction imposed under subd. 2. that is at least 5 inches by 7 inches.
. . . 

am. For the purposes of sub. (1m) (c) 2., 4., and 5., an owner or occupant of a part of a nonresidential building, the state or a local governmental unit, or a university or a college has notified an individual not to enter or remain in a part of the building while carrying a firearm or with a particular type of firearm if the owner, occupant, state, local governmental unit, university, or college has posted a sign that is located in a prominent place near all of the entrances to the part of the building to which the restriction applies and any individual entering the building can be reasonably expected to see the sign.

One of the issues for the County Board will be whether, and to what extent, to set countywide policy for county buildings under this new statute.  Under a variety of ordinances, e.g., s. 23.13, M.C.G.O, and statutes, e.g. Wis. Stat. s. 27.05(1s), County department heads have authority to set rules governing conduct in the buildings under their various jurisdictions.  However, the County Board has superintending policy- making over all those departments and buildings which it has previously exercised, for example, with regard to regulation of smoking, ch. 64, M.C.G.O

III.  
County property outside of buildings 

With regard to property other than buildings (that is, outdoor property such as parks) Act 35 treats private owners differently from state and local governments.   Under one of the amendments to the trespassing law created by Act 35, an individual can be cited for trespassing if, while armed, he enters or remains on land owned or occupied by another if the owner or occupant has notified that individual not to enter or remain with a firearm.  However, the provision does not apply to the grounds of buildings or other lands occupied by a state or local government.   The act also amends the existing general trespassing law so that it “does not apply to a licensee [that is, a person who is licensed to carry a concealed weapon under the provisions of the new law] or out-of-state licensee if the owner's or occupant's intent is to prevent the licensee or out-of-state licensee from carrying a firearm on the owner's or occupant's land.”
Consequently, as has been widely reported, it appears that a county will be unable to forbid persons from entering or remaining in a park or other unenclosed spaces while armed.  To the extent that s. 47.05, M.C.G.O., or other ordinances forbid conduct that the statutes now permit, they will likely be unenforceable.

IV. 
Employees

In addition to the location-based restrictions discussed above, Act 35 allows employers (presumably including local governments – the term “employer” is not specifically defined in the Act) to restrict an employee who is licensed to carry a concealed weapon from carrying that weapon in the course of the licensee’s employment, subject to some limitations:

(15m) EMPLOYER RESTRICTIONS. (a) Except as provided in par. (b), an employer may prohibit a licensee or an out-of-state licensee that it employs from carrying a concealed weapon or a particular type of concealed weapon in the course of the licensee's or out-of-state licensee's employment or during any part of the licensee's or out-of-state licensee's course of employment.

(b) An employer may not prohibit a licensee or an out-of-state licensee, as a condition of employment, from carrying a concealed weapon, a particular type of concealed weapon, or ammunition or from storing a weapon, a particular type of weapon, or ammunition in the licensee's or out-of-state licensee's own motor vehicle, regardless of whether the motor vehicle is used in the course of employment or whether the motor vehicle is driven or parked on property used by the employer.

Wis. Stat. s. 175.60(15m).

There is currently a Civil Service Rule that forbids “[p]ossession of unauthorized weapons on County premises or during working hours”.  Another policy issue for the County Board under Act 35 is whether to adopt an ordinance or resolution expressly forbidding all non-law-enforcement employees from carrying concealed weapons in the course of their employment, to the extent permitted under this new statute.

V.  
Immunity

Act 35 includes immunity provisions which seem intended to encourage property owners and employers not to enact or enforce the limitations imitations on concealed-carry that are discussed in the foregoing sections:

(21) IMMUNITY.  . . .

(b) A person that does not prohibit an individual from carrying a concealed weapon on property that the person owns or occupies is immune from any liability arising from its decision.
(c) An employer that does not prohibit one or more employees from carrying a concealed weapon under sub. (15m) is immune from any liability arising from its decision.

Wis. Stat. s. 175.60(21).   Oddly, there are no corresponding immunity clauses that provide immunity for employers or property owners/occupants that do prohibit persons from carrying concealed weapons under the provisions of the new law discussed in the foregoing sections of this memorandum.  

However, based on our initial assessment, we to not believe the legislature’s decision not to provide civil immunity for employers or owners/occupants who attempt to limit the presence of firearms in their workplaces or premises should discourage the County Board from making that attempt if the County Board decides it is good public policy to do so.  First, it is difficult to imagine a scenario where the decision to try to limit the presence of firearms would give rise to a legitimate liability claim.  Moreover, a policy decision by the County Board to exercise its authority as a property owner or employer to prohibit carrying concealed weapons is the type of discretionary legislative function for which the County should enjoy governmental immunity under Wis. Stat. s. 893.80.

VI.  
Buses

Until recently, there was no reason to question the County’s authority to prohibit firearms and other weapons on County buses, or, indeed, to suppose that any reasonable person would consider armed passengers on public transit to be a desirable thing.  Nevertheless, it appears that under Act 35 the County will be unable to forbid bus passengers from carrying handguns on the bus.  Heretofore, it has been unlawful under Wis. Stat. s. 167.31 to possess or transport a firearm in or on a vehicle (defined broadly so as to include a motorbus) unless the firearm is both unloaded and encased.  Act 35 amends that statute so that it will no longer apply to handguns.   Also, the County has not been empowered under any of the provisions discussed in the foregoing sections of this memorandum to forbid persons to carry firearms on the bus.

VII.     Concealed-carry v. “open carry”

Most of the public discussion concerning Act 35 has centered on changes to the long-standing general statutory prohibition against carrying a concealed weapon.  However, it is worth recalling that there is no general statutory prohibition against carrying a weapon that is not concealed.  In recent years, there has been considerable interest in the gun enthusiast community in the area of  “open carry” rights.  The enforceability of s. 47.05, M.C.G.O., which generally prohibits the possession of firearms and other weapons in the parks, was challenged by a group of such individuals in 2009.  Such challenges to county and other municipal ordinances will only be encouraged by Act 35, which creates Wis. Stat. 66.040(6).

66.0409 (6) Unless other facts and circumstances that indicate a criminal or malicious intent on the part of the person apply, no person may be in violation of, or be charged with a violation of, an ordinance of a political subdivision [a terms that includes counties] relating to disorderly conduct or other inappropriate behavior for loading, carrying, or going armed with a firearm, without regard to whether the firearm is loaded or is concealed or openly carried. Any ordinance in violation of this subsection does not apply and may not be enforced.

VIII.    Effective date.

With the exception of the new Wis. Stat. s. 66.0409(6), the statutory changes discussed in this memorandum will not go into effect under the first day of the 4th month beginning after Act 35 was published, which will be November 1, 2011.  

IX.     Conclusion



Act 35 is new and, in many respects, unprecedented legislation for Wisconsin.  Obviously, its numerous provisions have not been interpreted by any court or by the attorney general.  Also, how the law operates in practice will depend to some extent upon rules that are yet to be promulgated by the Department of Justice.  Therefore, it is impossible to catalogue or predict all the potential impacts of this law on Milwaukee County.  We have attempted to highlight the most obvious and salient impacts that may present policy issues for the County Board.

Respectfully submitted, 

_______________________

JOHN JORGENSEN

Principal Assistant

Corporation Counsel

� One of the less publicized features of the new concealed carry legislation is that it includes provisions to implement the federal “Law Enforcement Officers Safety Act of 2004”, 18 U.S.C. ss. 926B and 926C.  Under that law, a former law enforcement officer (provided he/she retired or resigned in good standing and with sufficient years of service) is entitled to carry a concealed weapon if he/she has maintained firearms proficiency and carries appropriate identification.  Under Wis. Stat. s. 175.49, another new statute created by Act 35, a law enforcement agency (including the Milwaukee County Sheriff’s Office) will be required to issue  a “certification card” to any former officer who meets those standards and requests that credential.   
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