File No.

(Journal,)

(ITEM NO.      ) From the Director of Transportation and Public Works, requesting that the County Board amend Milwaukee County Ordinance Section 4.05.04(2)(a) and create Section 4.33(3) to provide for an Off-Airport Parking Operator Privilege Fee, by recommending adoption of the following:

RESOLUTION/ORDINANCE

WHEREAS, all users of General Mitchell International Airport are required to pay a user fee in the form of lease or rental payments, landing fees, gallonage fees, or a percentage of gross revenues for the opportunity to conduct business with the passengers and tenants who travel through or use the Airport; and
WHEREAS, this policy is further embodied in County Ordinance 4.02(1); and
WHEREAS, many of the nation’s airports have already adopted ordinances to require that off-airport parking companies pay a percentage of gross receipts to the airport operator for the opportunity and privilege of conducting business and earning revenue that is generated from the airport;
WHEREAS, the following types of fees are collected from off-airport parking operators:  (1) percentage of gross revenue, (2) annual fee per shuttle vehicle, (3) fee per trip, (4) annual fee per parking space, and (5) annual permit fee by company; and
WHEREAS, the most common practice is the assessment of fee as a percentage of gross revenue.  Thirty-three of 58 airports collected a percentage of gross revenue ranging from 2% to 10%, 13 airports collected 10%, 8 airports collected 8-9%, 7 airports collected 6-7%, and 6 airports collected 1-5%; and
WHEREAS, a number of airports collect more than one type of fee.  Of the 16 airports that collect more than one type of fee, 11 collect two fees, four collect three fees, and one collects four fees.  An annual permit fee and a per trip fee is the most popular combination of fees; and
WHEREAS, the County currently assesses off-airport parking operators at GMIA an annual fee of $500 per shuttle vehicle; and
WHEREAS, similar percent-of-gross fees are already being assessed by County Ordinance to the off-airport rent-a-car companies and off-airport catering companies; and
WHEREAS, toward the goal of initiating such an off-airport parking operator privilege fee, airport staff met with the operators on February 3, 2011; and

WHEREAS, the Transportation, Public Works and Transit Committee, at its meeting of March 2, 2011 recommended approval (vote ______) to create Section 4.33(3) and amend Section 4.05.04(2)(a) to provide for an Off-Airport Parking Operator Privilege Fee at General Mitchell International Airport, now therefore,

BE IT RESOLVED, that the Director of Transportation and Public Works and the Airport Director are hereby authorized to create Section 4.33 (3) and amend Section 4.05.04(2)(a) to provide for an Off-Airport Parking Operator Privilege Fee at General Mitchell International Airport, to become effective upon passage and publication:
AN ORDINANCE

To create Section 4.33(3) of the General Ordinances of Milwaukee County relating to an Off-Airport Privilege Fee.


SECTION 1.  Section 4.33(3) of the General Ordinances of Milwaukee County, as amended to and including December 18, 1996, is created to read as follows:


Section 4.33(3).  Off-Airport Parking Operator Privilege Fee 

(a)
Purpose. It is the intent of this subsection that for and in consideration of the use of the facilities of General Mitchell International Airport ("Airport") and the business generated by the Airport, and further, in and for consideration of the business benefits received by the Off-Airport Parking Operators from their use of Airport facilities, the Airport agrees to allow and authorizes the Off-Airport Parking Operators to do business at the Airport under the terms, conditions and restrictions identified herein, including imposition of a fee upon the Off-Airport Parking Operators for the privileges, opportunity, benefits and authorization provided for in this subsection.


(b)
Definitions.


(i)
Airport Customer. For the purpose of this Section 4.33(3) only, Airport Customer is defined as any customer arriving at the airport terminal intending to travel by air and using the Airport for such purpose, or patrons and tenants of the Airport, any of whom use the vehicle parking and related services of an Off-Airport Parking Operator.


(ii)
Courtesy Vehicle.  A Courtesy Vehicle is a motor vehicle transporting Airport Customers and which is further identified and defined in Section 4.01(13) and Section 4.05.04 of these Milwaukee County Ordinances.


(iii)
Off-Airport Parking Operator. An Off-Airport Parking Operator is a business association, entity or enterprise which operates a parking business off or outside of the Airport premises and, without being party to a concession or other agreement with the Airport, transports Airport Customers by means of a Courtesy Vehicle to or from Off-Airport facilities or the Airport for the purpose of providing vehicle parking or related services for said Airport Customer.



(iv)
Off-Airport Facility means any business establishment located within a five (5) mile radius of the Airport Terminal owned, operated or used by an Off-Airport Parking Operator to conduct its business.



(c)
Privileges.


(i)
The Off-Airport Parking Operator is authorized to do business at the Airport, to provide vehicle parking or related services, to arrange for and operate its Courtesy Vehicles on the public roadway at the Airport by the most direct route authorized by the Airport Director, and to pick up and deliver Airport Customers, all in accordance with Chapter 4 of Milwaukee County Ordinances, as well as all other rules, regulations and procedures of the Airport.


(ii)
The Off-Airport Parking Operator will provide pickup and delivery service only for Off-Airport Parking Customers. Courtesy Vehicles are expressly prohibited from transporting customers for any reason other than to take them to Off-Airport Parking Facilities for the sole purpose of vehicle parking.  The Off-Airport Parking Operator’s Courtesy Vehicles (and drivers of same), which are operated by the Off-Airport Parking Operator shall, at all times, comply with and be regulated by Section 4.01(13), Section 4.05.04, and all other applicable Milwaukee County Ordinances.


(iii)
The Off-Airport Parking Operator shall operate on the airport in a safe and orderly fashion and shall not allow its agents, servants or employees to solicit, in any way, any business on the airport. The Off-Airport Parking Operator will not allow its agents, servants or employees to engage in any open or public disputes or conflicts tending to be incompatible with the best interests of the traveling public.  The Airport shall have the right to resolve all such disputes or conflicts by the same procedure as that identified in Section 4.05.04(8) applicable to permit revocations.


(iv)
The authority and permission identified herein and granted to an Off-Airport Parking Operator is not exclusive and shall in no way establish or vest any priority use of the facilities relative to other commercial users of the Airport, nor does it restrict the Airport from assigning exclusive or priority use of airport facilities to others.



(v)
This subsection authorizes an Off-Airport Parking Operator to pick up and discharge its Airport Customers at the Airport in an area designated by the Airport Director or his designated representative and to enjoy the benefits derived from use of the related Airport facilities in the operation of the Off-Airport Parking Operator’s business. The Off-Airport Parking Operator shall not operate an office or conduct any other kind of vehicle parking or any other business on the Airport without the written express authorization of the Airport Director or otherwise entering into a separate concession or lease agreement with the Airport.


(d)
Charges, Fees and Accounting.


(i)
During the term and time period that the Off-Airport Parking Operator is operating, the Operator shall operate its Courtesy Vehicle in accordance with the terms and conditions identified in Section 4.05.04(2)(a) of the Milwaukee County Ordinances.  In addition, pursuant to the exercise of the privileges identified herein, said Off-Airport Parking Operator will pay to the Airport a Privilege Fee for the privilege and opportunity of using the Airport and the business benefit it derives therefrom, said Privilege Fee to be in the amount of eight percent (8%) in 2011 of the gross revenues that are received as a result of Airport patrons parking in Off-Airport parking lots; that percentage privilege fee is to increase by one-half percent (½%)  each calendar year thereafter to  ten percent (10%) in 2015, payable monthly as defined in (d)(ii) below.


(ii)
Within twenty (20) days after the close of each calendar month, the Off-Airport Parking Operator shall submit to the Airport, in a form and with details satisfactory to the Airport, a statement of its gross receipts during the then-preceding month from its Off-Airport Parking Operator business as defined herein, upon which the percentage payments to be made to the County are computed, such statement to be signed by a responsible officer or manager of the Off-Airport Parking Operator.  All remittances for privilege fees shall be made payable to the Milwaukee County Department of Public Works-Airport Division and remitted to the Office of the Airport Director, General Mitchell International Airport, Drawer No. 979, Milwaukee, Wisconsin 53278-0979.  



(iii)
The term “gross receipts” as identified herein, shall be construed to mean the aggregate amount of all charges for parking services including parking, vehicle maintenance, cleaning, fueling and related services and shall be further construed to mean, for the purposes of the amount of such charges paid in cash, by credit or otherwise originating as a result of the Off-Airport Parking Operator transporting its Airport Customers by means of Courtesy Vehicles in connection with the parking services contracted for or delivered to such Airport customer regardless of when or where, paid or not, excluding credits, refunds and rebates given to the Airport Customer.


(iv)
The following shall not be considered as part of the Off-Airport Parking Operator’s gross receipts:



A.
Federal, state or municipal excise, sales or other similar taxes separately stated and collected from the Airport Customer as now exists or may hereafter be imposed;




B.
Any funds received by the Off-Airport Parking Operator for insurance or otherwise for physical damage to vehicles or other property of the Off-Airport Parking Operator or for the loss, conversion or abandonment of automobiles or motor vehicles;


(e)
Statements, Books and Records.


(i)
The Off-Airport Parking Operator shall keep accurate books and records in accordance with generally accepted accounting principles (GAAP) as approved by Milwaukee County Director of Audit. The Off-Airport Parking Operator shall operate its business at its Off-Airport Facility in a manner and method acceptable to the Airport Director such that those vehicle parking and related services or transactions entered into by Airport Customers can be identified.


The Off-Airport Parking Operator shall keep full and accurate books and records showing all of its gross receipts pertaining to its Off-Airport operations, as identified herein, and Airport shall have the right, through its representatives at all reasonable times to inspect such books and records including sales tax returns. All such records and documents will be made available for at least a three (3) year period.


(ii)
The Off-Airport Parking Operator shall employ an independent certified public accountant who shall furnish within sixty (60) days after the close of each year, or portion thereof, a written statement to the Airport certifying that in their opinion the percentage fee paid off by the Off-Airport Parking Operator during the preceding year was made in accordance with the terms and conditions of this ordinance.


(iii)
Milwaukee County may prescribe or change reporting forms, the method or time of their submission, and the payment schedule. Milwaukee County shall first submit in writing to the off-airport parking company any desired changes.

(f)
Audit.


(i)
Milwaukee County may, at its own expense, audit the Off-Airport Parking Operator’s books and records of receipts at any time for the purpose of verifying the gross receipts. If, as a result of such audit, it is established that the Off-Airport Parking Operator has understated the gross receipts by five (5) percent or more, the entire expense of the audit shall be borne by the Off-Airport Parking Operator.


(g)
Delinquent Charges of Fees.


(i)
Interest.  Unless waived by the Milwaukee County Board of Supervisors, the Off-Airport Parking Operator shall be responsible for payment of interest on amounts not remitted in accordance with the terms of this Ordinance.  The rate of interest shall be the statutory rate in effect for all delinquent county property taxes (presently one (1) percent per month or fraction of a month) as described in subsection. 74.80(1) Wis. Stats. The obligation for payment and calculation thereof, shall commence upon the day following the due date established herein.


(ii)
Penalty.  In addition to the interest described above, the Off-Airport Parking Operator may be responsible for payment of penalties and amounts not remitted in accordance with the terms of this Ordinance, as may be determined by the Administrator of this Ordinance, or his designee. Said penalties shall be the statutory rate in effect for delinquent Milwaukee County property taxes (presently .5% per month or fraction of a month) as described in Milwaukee County Ordinance Section 6.06(1) and 74.80(2), Wis. Stats. The obligation for payment and calculation thereof shall commence upon the day following the due date established herein.


(iii)
Audit Results.  If, as a result of the annual audit required herein, additional amounts are disclosed to be due and owing, interest and penalty shall be calculated thereon in accordance with the above method. The Off-Airport Parking Operator shall remit to the Milwaukee County any additional amounts identified as due and owing as a result of the audit including interest and penalty thereon within thirty (30) days following receipt of the audit report.


(iv)
Non-Exclusivity.  This provision permitting collection of interest and penalties by Milwaukee County on delinquent payments shall not be considered to be an exclusive remedy against Off-Airport Parking Operator. Violation of any of the terms and conditions described in this Ordinance with respect to delinquent payments and exercise of this remedy is not a waiver by Milwaukee County of any other remedy permitted by law.

(h)
Security.   To provide security for the Privilege Fee required hereunder, the Off-Airport Parking Operator shall comply with either of the following options prior to commencing operations under this Ordinance.



(i)
Post with the Airport a surety bond to be maintained throughout the term and time of operation by the Off-Airport Parking Operator in an amount equal to the Privilege Fee required hereunder for a period of three (3) months or one thousand five hundred dollars ($1,500.00), whichever is greater. In the absence of historical data upon which to base the amount of security to be paid, the Off-Airport Parking Operator shall post a bond in the amount of one thousand five hundred dollars ($1,500.00) as the security required herein. Such bonds shall be issued by a surety company acceptable to the Airport and authorized to do business in the state and shall be in the form and content satisfactory to the Airport.


(ii)
Deliver to the Airport an Irrevocable Letter of Credit drawn in favor of the Airport upon a bank which is satisfactory to the Airport and which is authorized to do business in the State of Wisconsin. Said Irrevocable Letter of Credit shall be in an amount equal to the Privilege Fee required hereunder for a period of three (3) months or one thousand five hundred dollars ($1,500.00), whichever is greater. In the absence of historical data upon which to base said Letter of Credit, the Off-Airport parking Operator shall furnish an irrevocable letter of credit in the amount of one thousand five hundred dollars ($1,500.00) as the security required herein.



(iii)
In the event the off-airport parking company is unable to secure a surety bond or irrevocable letter of credit as required hereunder, the Airport may, at its sole discretion, accept a cash deposit in the amount stated herein in lieu thereof.


(iv)
If the off-airport parking company fails to make payments as required under this ordinance, the off-airport parking company shall forfeit to the Airport the bond or other security posted pursuant to this ordinance or so much of that bond or other security as is necessary to satisfy that difference. If the bond or other security is insufficient to satisfy the difference owed, the Airport may proceed to recover the deficiency and any damages allowed by law, including attorney fees and costs.


SECTION 2.  Section 4.05.04(2)(a) of the General Ordinances of Milwaukee County is amended to read as follows:

(a)   All applications for courtesy car permit(s) shall be made to the airport director and shall be accompanied by the a payment of a nonrefundable application fee of twenty-five dollars ($25.00) which shall be applied toward the permit fee. The annual permit fee shall be five hundred dollars ($500.00) per vehicle for all courtesy cars except those owned by an Off-Airport Car Rental Company and Off-Airport Parking Operators which shall pay an annual permit fee of one hundred fifty dollars ($150.00) per vehicle. The fee for the permits applied for after April 1 of any year shall be pro-rated for the remaining portion of that year. Payment of the fee shall be made to the airport director who will then issue a decal for each vehicle. Decal shall be mounted on the inside lower left-hand corner of the windshield, the left-hand corner being on the driver's left when seated behind the wheel. This permit shall be issued for each vehicle and is not transferable to any other vehicle. If a vehicle is replaced, which has previously been permitted, the permit shall be cancelled and application shall be made to the airport director for a replacement permit at an additional fee of ten dollars ($10.00).


SECTION 3.  This ordinance shall take effect upon passage and publication
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