MILWAUKEE COUNTY
INTEROFFICE COMMUNICATION




DATE:		February 14, 2017

TO:	Supervisor Theodore Lipscomb, Sr., Chairman, County Board of Supervisors

FROM:		Amy Pechacek, Director of Risk Management

SUBJECT:	Informational Report on Medical Malpractice Program 


REQUEST
The Director of the Risk Management Division of the Department of Administrative Services was requested to provide an informational report on the status of Milwaukee County’s property & casualty insurance program, and provide information on the background pertaining to medical malpractice claim coverage for the Behavioral Health Division (BHD). The 2017 insurance program renewal report and presentation as discussed at the December 8, 2016, Finance and Audit Committee under #16-716, is attached as Exhibit A, and the 2016 insurance renewal report and presentation as discussed at the December 10, 2015, Finance and Audit Committee under #15-761 is attached as Exhibit B. These exhibits outline the current policies in place as well as the current self-insurance programs established to protect the County from claims, damages, and litigation. The challenges associated with Risk Management’s attempts to procure medical malpractice coverage for BHD are further detailed in this report. 

BACKGROUND
Risk Management is responsible for procuring the property and casualty insurance program that protects the County against unexpected losses. Under the prior Risk Management leadership and previous to the 2016 policy year renewals, the County procured the liability insurance program by issuing separate Requests for Proposals (RFPs). As the insurance industry has advanced in recent decades to a regulated market only accessible to licensed brokers, using the RFP process to procure insurance was deemed to be no longer effective for Milwaukee County. Insurance carriers do not bid directly on accounts, and as such a variety of local brokers would respond to the RFPs, resulting in no market power for the County, no ability to negotiate terms, and no advocacy in the marketplace. The outcome of this process had been a disjointed insurance program at Milwaukee County wherein the County was forced to concede to policy exclusions, conditions, premium amounts, and limits that the insurers chose to provide to the broker responding to the RFP without negotiation or direct representation for Milwaukee County. In addition, procuring six policies separate from each other resulted in program gaps with uninsured exposures in certain areas as well as double coverage in other areas. 

Resolution File No. 15-405, approved by the Committee on Finance, Personnel, and Audit and adopted by the County Board at its June 25, 2015 meeting, granted the Risk Management Division of the Department of Administrative Services authority to renew the liability insurance program for Milwaukee County with the assistance of Aon Risk Services (Aon), a broker that was selected through a formal bid process. This initiative also specified that Risk Management will prepare a report to the Committee on Finance and Audit establishing a schedule of all insurance policies, and obtain County Board approval before any insurance coverage is bound. The last two renewal presentations are attached to this report as exhibits and outline the policies in place to protect the County, as well as the current areas the County is fully self-insured. One of the areas of self-insurance is the medical malpractice exposure at BHD. Please see the exhibits for details on the insurance program. 


MEDICAL MALPRACTICE 
On June 15, 1951, the following ordinance was passed with respect to self-insurance for medical malpractice:

61.01. - Self-insurance for malpractice claims against doctors, interns, nurses and staff at county institutions:

The county hereby elects and determines to self-insure against liability for malpractice claims made against doctors, interns, nurses and other members of the staffs at the several county institutions, including visiting staff members of said institutions. The corporation counsel is to defend any malpractice actions brought against such employees, and any judgments entered against them are to be satisfied by the county.

The amount of self-insurance reserves were re-examined upon the arrival of new leadership in Risk Management in 2014. Meetings between Corporation Counsel, Risk Management and the Comptroller occurred wherein total exposures of known claims and incidents were assessed and reserves were increased to reflect the previous uptrend in litigation involving BHD. A re-assessment of the reserve amounts is performed annually and it is deemed that there is sufficient funding reserved at the present time for all known exposures. 

Upon retaining a broker for the 2016 renewal, the current Risk Management team directed Aon to shop the market for quotes and coverage terms to determine if medical malpractice coverage was viable. There were several challenges in attempting to procure coverage. The challenges included lack of historical data, less than positive press coverage of operational practices including fatality rates at the facility, and an uncertain future of operational management. 

Underwriters from the major carriers of medical malpractice coverage asked for a minimum of ten years of claims data from the self-insurance program to determine the claims experience rate and risk exposure. Unfortunately, this data does not exist, and the lack of information predates the current team in Risk Management. It appears the prior departmental staff did not consistently track medical malpractice claims, and litigation was handled via lawsuit management from the Office of Corporation Counsel. Although a concerted effort was made from the new leadership in Risk Management and Corporation Counsel to recreate the data, there was no accurate historical loss experience or claim files to reference for the market. Several measures have been taken to remedy this gap going forward, including the creation of a new BHD Risk Management Coordinator position which is under recruitment currently and a dedicated Claims Manager position created in 2016 in central Risk Management who is working with Corporation Counsel to put structure and process around adverse event and file handling at BHD. 

In addition to data challenges, there is a history of challenging press associated with BHD. The Milwaukee Journal Sentinel ran a series of less than positive articles regarding the operations at the facility and in 2014 published a report authored by Disabilities Rights Wisconsin calling for the facility to close. This information, along with published reports of state citations of the facility, further enhanced the challenging environment in which to portray the insurance risk at BHD. 
Another press related challenge is the published accounts of the potential of BHD to partner with the private sector to modernize care and offer more robust services. Although largely seen as a favorable transition, this partnership equates to a limited time and financial investment in BHD from the insurance carriers. This potential change in operation means a short-term, and therefore riskier, underwriting investment from a carrier who could otherwise balance the potential of claims payments against several future years of premium revenue. 




RECOMMENDATION
Risk Management will continue to work with Corporation Counsel and the Comptroller to monitor funding of the medical malpractice liability reserves, as well as work with BHD and Aon to monitor the insurance market for opportunities of purchasing medical malpractice coverage in the insurance market. 



_____________________________________________
Amy Pechacek, Director, Risk Management 
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