
ESCROW AGREEMENT
BETWEEN
MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE
AND
AMERICAN LEGION POST 299 and

VETERANS OF FOREIGN WARS CHAPTER 10394
This Escrow Agreement (“Escrow Agreement”) is made and entered into effective _________, 2011, by and between the MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE, (“Milwaukee County”) and the AMERICAN LEGION POST 299 and the VETERAN OF FOREIGN WARS CHAPTER 10394 (together hereinafter referred to as “ALP-VFW”).  Referenced together, the County and ALP-VFW are the “Parties” to this Agreement.
WITNESSETH
WHEREAS, the purpose of this Escrow Agreement is to provide security for Milwaukee County in the event of a default on the part of ALP-VFW on the construction and maintenance, in accordance with the approved plans, of the Hales Corners Veteran’s Memorial.  Said plans shall include the erection of a memorial monument in the form and content approved by the County (hereinafter said plans for the construction of the memorial shall be referred to as the “Memorial Plans”).
NOW, THEREFORE, the Parties agree to abide by and perform each and every provision hereof:
PROVISIONS
1.
ESCROWED MAINTENANCE & RESTORATION FUNDS:

ALP-VFW, with the execution of this Escrow Agreement, agrees to escrow for the Parties the sum of $15,000.00 as hereinafter described (hereinafter said funds shall be referred to as the “Escrow”).  ALP-VFW shall deposit in an interest bearing account in a federally insured institution the sum of $15,000.00 which, together with interest thereon, shall be the entire Escrow subject to this Agreement.  The account shall be established in the name of ALP-VFW pursuant to this Agreement between the Parties and shall permit withdrawal of all the funds in such account by either of the Parties pursuant to the terms of this Escrow Agreement.  ALP-VFW shall provide documentary evidence of the establishment of this Escrow Agreement.

Any interest earned on the account shall accrue to the benefit ALP-VFW and the County for the purpose of this Escrow except as otherwise allowed for in this Escrow Agreement.

2.
ADDITIONS TO THE ESCROW:
ALP-VFW reserve the right to by themselves or through any designated agent add to the Escrow, and hereby agree that if the value of the Escrow falls below $15,000.00 at any time, ALP-VFW shall add to the Escrow enough assets to maintain a minimum balance of $15,000.00 and any additions to the Escrow shall be held, administered and distributed as part of this Escrow Agreement.  Failure to maintain a balance of $15,000.00 shall be grounds for termination of this Escrow Agreement and the attached Land Use Agreement by Milwaukee County, provided ALP-VFW fails to cure any such shortage within thirty (30) days of receipt of notice from Milwaukee County that the shortage has occurred.
3.
IRREVOCABILITY:

Except as hereinafter provided, this Escrow Agreement shall be irrevocable.  ALP-VFW hereby expressly waives all rights and powers, whether alone or in conjunction with others, to alter, amend, revoke, or terminate this Escrow Agreement or any of the terms of this Escrow Agreement in whole or in part.
4.
DISPOSITIVE PROVISIONS:
The Escrow subject to this Escrow Agreement shall be held, managed, invested and re-invested by ALP-VFW in a federally insured financial institution.  The Escrow shall be available to the County, and net income and principal shall be disposed of as follows:

4.1
ALP-VFW shall distribute any dollar amounts in excess of $20,000 to ALP-VFW in convenient installments, currently, but not less frequently than annually, provided such distributions of income do not deplete the balance of the Escrow below $20,000 and provided ALP-VFW advise Milwaukee County of such payments on a timely basis.

4.2
During the term of this Agreement, ALP-VFW may not distribute any of the income or principal of the Escrow subject to this Escrow Agreement, except for the following purposes:

4.2.1
To maintain, repair or restore the site which is subject to the Memorial Plans in the event ALP-VFW fails to complete the Memorial Plans in time or in accordance with the County’s requirements; or

4.2.2
To distribute the funds subject to this Escrow Agreement to ALP-VFW if the balance exceeds $20,000.00, but ensuring that the principal balance of the Escrow is no less than $20,000 as described herein; or

4.2.3
To fund the annually agreed upon maintenance or any required repairs or restoration, to the memorial per the construction drawings and specifications approved by the County.

4.3
ALP-VFW shall maintain receipts of all materials provided and labor performed by ALP-VFW or its designated agents in relation to the maintenance, repair or restoration of the memorial, to be provided upon request to the County as evidence of the performance of said maintenance, repair or restoration of the memorial.  Upon prior mutual agreement of the Parties, maintenance or repairs may be performed by the County and paid for from the Escrow.
5.
TERMINATION:

This Escrow Agreement shall terminate on the date of the first to occur of the following events:
5.1
Subject to Section 6, this Escrow Agreement shall terminate upon the default by ALP-VFW under the Memorial Plans and shall be distributed pursuant to the provision of Section 6 herein.

5.2
This Agreement may terminate upon the mutual consent of the Parties per the terms as provided in the Land Use Agreement.  If this Escrow Agreement is mutually terminated, ALP-VFW shall be financially responsible for removal of all structures and utilities installed and the restoration of the Subject Area to the satisfaction of County, at County’s option.
5.3
This Escrow Agreement shall terminate upon demand of the County provided that the Escrow has decreased below $15,000 and ALP-VFW has not cured such default within the time period provided under Section 2 herein, and shall be distributed pursuant to the provisions of Section 6 herein.

5.4
This Escrow Agreement shall terminate upon joint notification from ALP-VFW and the County that ALP-VFW has substituted any other security approved by the County in accordance with Section 6 herein, and shall be distributed to ALP-VFW.

6.
DEFAULT BY APL-VFW UNDER THE CONTRACT:

In the event the County considers ALP-VFW to be in default under the Memorial Plans or Land Use Agreement, the County shall be paid the full amount of funds contained in the Escrow to pay for maintenance, repair or removal of the structures and site restoration, provided that:


6.1
The thirty (30) day right to cure the default has gone unheeded by ALP-VFW; and

6.2
The County thereafter notifies ALP-VFW in writing of its demand for such amount from the Escrow for the above stated purpose(s); and

6.3
ALP-VFW does not object in writing to such disbursement within ten (10) days of receipt of the notice under 6.2 above from the County.

Any excess amount shall be paid to ALP-VFW if there is no objection from said Parties to the disbursement.  If ALP-VFW objects in writing to such demand within the ten (10) day period, the funds shall not be disbursed until the Parties mutually agree to the manner and the amounts in which the funds shall be distributed.  If no agreement is reached between the Parties within ninety (90) days after receipt of ALP-VFW’s objection to the County’s claim, the demanded funds shall be paid for repair or removal of structures and site restoration with the excess to be paid to ALP-VFW, and this Escrow Agreement shall be terminated.  If the total cost of repair, restoration or removal of the memorial exceeds the balance of the Escrow, then ALP-VFW agrees to pay the full difference to the County.
7.
PURPOSE OF ESCROWED FUNDS:

As reference herein, the Parties shall be authorized and, to the extent necessary, utilize, the Escrow to maintain, remove, and restore the site subject to the Memorial Plans.  Such funds for future repairs, removal, or maintenance to the site, as completed by the Parties pursuant to the Memorial Plans, shall be held and distributed in accordance with the terms and conditions set forth in this Escrow Agreement.
8.
ACCOUNTING BY ALP-VFW:
ALP-VFW shall not less than annually provide an accounting of the administration of the Escrow to the Parties, which accounting may be made by submission of a copy of the federal income tax return, if applicable, filed for ALP-VFW.  If no objection in relation to the accounting has been made in writing by the Parties within sixty (60) days after the date of mailing of such account, it shall be deemed approved and shall be conclusive upon all persons interested.  In addition, authorized representatives of the County shall, after reasonable notice, be permitted to inspect and audit any records related to this Escrow.
9.
NOTICE:

All notices with respect to this Agreement shall be in writing.  Except as otherwise expressly provided in this Agreement, a notice shall be deemed duly given and received upon delivery, if delivered by hand, or three days after posting via US Mail, to the party addressed as follows:

To ALP:





To Milwaukee County:

American Legion Post 299



Milwaukee County Dept. of Parks

Howard Hingiss




Sue Black, Director

P.O. Box 34





9480 Watertown Plank Road

Hales Corners, WI 53130
  


Wauwatosa, WI  53226
To VFW:
Veterans of Foreign Wars Chapter 10394
Andy Huschek
10418 West Forest Home Ave.

Oak Creek, WI 53130
Either party may designate a new address for purposes of this Lease by written notice to the other party.

10.
MISCELLANEOUS:

10.1
This Agreement contains all the terms and conditions agreed upon by the Parties hereto, and no other agreement, oral or otherwise, regarding the subject matter of this Agreement shall be deemed to exist or to bind any of the Parties hereto, or to vary any of the terms contained herein.  Any Amendments or revisions of this Agreement shall be made in writing and executed by the Parties.

10.2
Milwaukee County and ALP-VFW agree that, as independent and separate entities, each shall maintain a staff, management, and fiscal structure independent of the other.  This Agreement does not make or appoint, and nothing contained in this Agreement shall be construed to appoint, either Party as an agent of the other, or to create a partnership or joint venture between the Parties.  Neither Party shall act or represent itself as an agent of the other, and shall not bind or obligate the other in any manner.

10.3
All the provisions of this Agreement and any amendment thereto shall extend to and be binding upon and inure to the benefit of the Parties and the successors of the respective Parties.  This Agreement, or any provision hereof or any right or obligation arising hereunder, is not assignable by either party in whole or in part, without the express written consent of the other party.

10.4
This Agreement shall be governed by and construed under the laws of the State of Wisconsin. The exclusive venue for any cause of action brought in relation to this Agreement shall be Milwaukee County Circuit Court, Milwaukee, Wisconsin.

10.5
Should any portion of this Agreement be deemed invalid or unenforceable by a duly sitting court of law, all other terms and conditions of this Agreement shall remain in full force and effect.

10.6
The failure of a Party to enforce a particular provision of this Agreement shall not constitute a waiver of any other right or obligation set forth in this Agreement by either Party.

11.
AUTHORITY:

If ALP-VFW is a corporation, or limited liability company or other entity, each individual executing this Agreement on behalf of ALP-VFW represents and warrants that he or she is duly authorized to execute and deliver this Agreement on behalf of said corporation, limited liability company or other entity, as the case may be, and that this Agreement is binding upon said corporation in accordance with its terms without the joinder or approval of any other person.

IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:

American Legion Post 299

by ____________________________  Date ___________

Howard Hingiss
Veterans of Foreign Wars Chapter 10394


by ____________________________  Date ___________

Howard Hingiss







Milwaukee County Dept. of Parks, Recreation & Culture

by ____________________________  Date ____________







    
Sue Black, Director
Approved as to form and independent status:


Reviewed by:

by _________________________  Date _________

by ________________________  Date  _______

Corporation Counsel





Risk Management
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