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TO:		Marcelia Nicholson, Chairwoman 
Milwaukee County Board of Supervisors
		
FROM:	Margaret C. Daun, Corporation Counsel
		Karen L. Tidwall, Deputy Corporation Counsel
				
DATED:	June 24, 2022

[bookmark: _Hlk106794649]SUBJECT:	Request to Approve Settlement of Litigation
	Walker, et al., v. Milwaukee County and the Employees’ Retirement System of the County of Milwaukee through its Pension Board, Case No. 15-CV-6288 (Milwaukee County Circuit Court)


We request that this matter be referred to the Committee on Judiciary, Safety, and General Services, for approval of a settlement of a lawsuit brought by Kevin Walker and other members of the Walker family (collectively, “Plaintiffs” or the “Walkers”) against Milwaukee County and the Employees’ Retirement System of the County of Milwaukee (“ERS”) through its Pension Board (“Pension Board”) (the “Action”). The Action relates to Plaintiffs’ claims that they are entitled to Protective Survivorship Benefits (“PSO Benefits”) from the Pension Board, and that the Pension Board and Milwaukee County violated the Wisconsin Open Records law. 

By way of background, a family member of the Plaintiffs (hereinafter, “decedent”) was a Milwaukee County employee. In May 2003, following the decedent’s death, each of the Plaintiffs filed a “Claim for Beneficiary Monthly Benefits under Option 2 or 3” form with Retirement Plan Services (“Retirement Office”), claiming entitlement to PSO Benefits.  The protective survivorship benefit option allows a member to select a beneficiary to receive PSO Benefits if the member dies after they are eligible to retire, but while still in active service.  To make a PSO election, the member must: (1) submit a PSO election on a form approved by the Pension Board; (2) be eligible to retire; and (3) still be in active service at the time of their death.  Milwaukee County Code of Ordinances (“MCC”) § 201.24(7.1).  Section 201.23(7.1) only permitted a member to select one beneficiary to receive a PSO Benefit.  See id. (referring only to a singular “beneficiary”).  Decedent never submitted a PSO election form. 

However, in October 2003, due to an apparent error, Plaintiffs began receiving monthly PSO Benefits.  In 2015, following an investigation, ERS determined that Plaintiffs were ineligible to receive PSO Benefits under the Milwaukee County Ordinances and Pension Board Rules because the decedent had not submitted a valid PSO Benefit election form and the payments to Plaintiffs had been made in error. Additionally, the ERS concluded that a PSO Benefit could not be paid to multiple beneficiaries. Because federal law requires that benefits only be paid in accordance with the terms of the defined benefit plan document, the Internal Revenue Service (“IRS”) required ERS to correct the mistake and recoup the overpayment. As a result, the Retirement Office notified Plaintiffs that it had to cease their monthly PSO Benefits and recover all benefit overpayments with interest. 

On March 13, 2015, Plaintiffs appealed the Retirement Office’s determination to the Pension Board. The Pension Board concluded that decedent’s 1977 enrollment form did not demonstrate her intent to elect a PSO Benefit, and her Retirement Application could not be considered a PSO Benefit election because the Retirement Application and the designated PSO Benefit form are significantly different and not interchangeable. The Pension Board also found that PSO Benefits could not be designated to multiple individuals, further indicating that the benefits were paid out in error. Based on the evidence and arguments submitted, the Pension Board concluded that there was no evidence that the decedent completed and submitted the designated PSO Benefit form to ERS prior to decedent’s death.  

The Pension Board also found that the only benefit available was the $2,000 Death Benefit.  Because the then-current Pension Board Rule 1050 required that ERS request repayment of all overpayments made to Plaintiffs, and because the IRS required ERS to be made whole in the event of an overpayment, the Pension Board had to seek recoupment of the overpayments made to the Walkers, which at the time amounted to approximately $360,000 (comprised of $200,000 in overpayments plus interest accruing since 2003).  

In July 2015, Plaintiffs sought certiorari review of the Pension Board’s decision denying them PSO Benefits, with the Milwaukee County Circuit Court. Their petition also alleged that the County and Pension Board had violated Wisconsin’s open records law. Specifically, Plaintiffs alleged that they requested certain documents from the County and the Pension Board, and, they received some, but not all, of the documents requested. Plaintiffs argued that the documents that were not produced would have demonstrated that the decedent submitted a PSO election form but that it was lost or destroyed in 2008 and 2009, during an ERS project of converting pension files from paper format to electronic format. In addition to the PSO benefits, Plaintiffs sought other damages including reasonable attorneys’ fees. 

The court affirmed the Pension Board’s decision denying the Walkers’ benefits. Thereafter, however, a different judge, who had rotated onto the case after initial assignment, allowed Plaintiffs to file a Fifth Amended Complaint, including adding, among others, a new claim for breach of fiduciary duty against Milwaukee County and the Pension Board. The court also ordered the parties to mediation and would not rule on Milwaukee County’s and the Pension Board’s pending motion for summary judgment pending mediation.

The Office of Corporation Counsel and outside counsel for Milwaukee County and the Pension Board participated in the mediation, with retired Judge D’Amato acting as mediator. The parties reached a proposed settlement, which represents a significant compromise of  the claims and damages of Plaintiffs and the defenses of the County and the Pension Board. The terms of the proposed settlement are as follows:

1. Payment by Milwaukee County to Plaintiffs collectively in the amount of $110,000.00, in exchange for a full and final release of all claims and dismissal of their lawsuit with prejudice.  The source of such funds is the litigation reserve. (In addition, the County’s insurance carrier will pay $90,000.00, and the Pension Board’s insurance carrier will pay $50,000.)

2. The overpayment made to Plaintiffs in the original amount of $200,000, plus interest, will be forgiven. The final amount of the overpayment will be calculated by the ERS, provided to the Office of the Comptroller, and Milwaukee County will make ERS whole by reimbursing ERS the overpayment amount, as required pursuant to MCGO 201.24(8.24). The total amount plus interest is not yet available. The source of the funds will be the litigation reserve. 

At its April 20, 2022 meeting, the Pension Board approved the proposed settlement, which included forgiveness for the overpayment. 
 
The Office of Corporation Counsel and outside counsel representing Milwaukee County and the Pension Board recommend approval of this settlement.

cc: 	MaryJo Meyers
Kelly Bablitch
	Allyson Smith
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