



LEASE AGREEMENT

BETWEEN

MILWAUKEE COUNTY DEPARTMENT OF PARKS, RECREATION AND CULTURE

AND

FRANKLIN LITTLE LEAGUE, INC.
This lease agreement (the “Lease”) is made and entered into effective __________, 2011, by and between MILWAUKEE COUNTY (the “Lessor”) and the FRANKLIN LITTLE LEAGUE, INC. (the “Lessee”), as represented by: Brian Tubbs, 414-235-4264.  Referenced together, the Lessor and the Lessee are the “Parties” to this Lease.

WITNESSETH:
WHEREAS, Milwaukee County is owner of approximately 43 acres of real property located at 9000 S. 76th Street in the City of Franklin; and
WHEREAS, the Franklin Little League, Inc. a 501(c)(3) not-for-profit privately funded corporation organized and existing under the laws of the State of Wisconsin engaged in the operation of a Little League Baseball Team wishes to use said property to provide for its programming needs; and

WHEREAS, Milwaukee County Department of Parks, Recreation and Culture supports and encourages Franklin Little League, Inc. in this endeavor; and

WHEREAS, recognizing that the development of a lease agreement for the use of said property is advantageous to both agencies, the Parties do herewith, in consideration of mutual promises and other good and valuable consideration, agree as follows:

PROVISIONS:

1.
PREMISES:

Lessor is the owner of approximately 43 acres of real property located at 9000 S. 76th St. in the City of Franklin, Milwaukee County, please see Exhibit A, of which 20 acres is currently used by the Lessee for the purposes of recreational baseball (the “Premises”).

2.
CONDITION OF THE PREMISES:

Lessor makes no representation or warranty that the Premises, including the land, the structural elements of the foundation of the buildings, roofs, exterior walls, plumbing, electrical and other mechanical systems: (a) meet and comply with all federal, state, and local laws, ordinances and regulations; and are (b) in workable and sanitary order and state of repair at the time of delivery to Lessee.  Lessee acknowledges that it has been made aware by Lessor that Lessee may use the Premises on an “as-is” basis which may or may not prove to be suitable for all purposes contemplated by Lessee, either now or in the future.  Lessee further acknowledges that it has freely inspected the Premises and is aware of its general overall condition.
3.
PERMITTED USE:

Lessee is authorized and permitted to use the Premises for any and all activities directly related to its baseball programming activities.  No other activities may be conducted on the Premises without the prior written approval of the Parks Director.

4.
TERM:

This Lease shall be for an initial term of ten (10) years commencing on April 1, 2011.  Provided Lessee shall not then be in default under this Lease, Lessee may, at Lessee’s option, extend this Lease for an additional ten (10) years following the initial term.  Lessee shall exercise this option, if at all, by giving Lessor written notice of exercise not later than one (1) year prior to expiration of the initial term.  In the event of Lessee exercise of this option Lessor and Lessee agree that further negotiation regarding the terms and conditions of this Lease, including rent and Lessee’s use of Premises, may be appropriate at the time the option is exercised; and said option shall be negotiated and agreed upon in good faith or this option to renew shall terminate.

5.
RENT:

Lessee shall pay to Lessor as rent for the Premises the annual sum of two thousand dollars ($2,000.00) dollars.  The rental fee shall increase beginning in the sixth year of the initial term by three percent (3%). 
6.
OPERATION, MAINTENANCE, AND REPAIR:

(a)
tc "Maintenance and Repair"Lessee agrees that it will keep the Premises in good, clean, safe, secure and sanitary condition and to that end Lessee shall, at its expense, perform whatever maintenance and repairs as may be necessary to keep the Premises safe, and in good repair and appearance.  Lessee shall keep all service roads located on the Premises in a clean and safe condition, and shall conform to all municipal ordinances and laws affecting the Premises and will pay any penalty, damages or other charges imposed for any violation of any ordinances and laws, whether occasioned by the neglect of Lessee or any agent in the employ of Lessee or any person contracting with Lessee.  Lessee shall not permit any unattractive and unsanitary accumulation of trash, debris, or litter on the Premises.

(b)
Lessee shall be solely responsible for all maintenance, improvements, sewer, water and utility hookup charges and attendant fees, grading, landscaping, the erection and demolition of structures and security with regard to the Premises and shall hold Lessor harmless from liability for any damages arising out of the Lessee’s use of the Premises during the term of this Lease.  Lessor will be responsible for general sewer, water and roadway assessments.

7.
IMPROVEMENTS AND RENOVATIONS:

(a)
Lessee may erect such structures as it requires for the operation of its baseball program on the Premises.  Any improvement or renovation of or on the Premises at any time shall require prior written approval of the Parks Director, which shall not be unreasonably withheld; design and construction approvals from the Milwaukee County Division of Architectural and Engineering Services; and compliance with all Due Diligence requirements of the Milwaukee County Department of Administration (DAS), which shall include Lessee providing evidence it has obtained the necessary funds in an amount not less than one hundred percent (100%) of the estimated cost of the proposed improvement or renovation, before commencing any improvements or renovations to the Premises.  Lessor shall have a period of thirty (30) days (“Review Period”) to review any renovation plans and shall not unreasonably withhold, condition or delay its approval of the plans.  Lessor shall be deemed to have approved the plans unless, on or before the last day of the Review Period, Lessor has delivered to Lessee a written description of the specific items in the plans that are not acceptable and a description of the specific changes which must be made to ensure Lessor’s approval.  Lessee shall have thirty (30) days to submit revised plans.  The review and approval process shall continue until such time as Lessor has approved the final plans.


(b)
Lessor will not be a guarantor of the safety of the Premises or structures.  Construction shall conform to the plans and specifications so approved and the Lessee agrees to be solely liable and responsible for compliance with all zoning and building regulations and all permits, inspection and related fees of the City of Franklin.  Lessee shall not deviate substantially from said plans without the prior written consent of the Parks Director.  Any buildings so constructed shall at all times be the Lessee’s sole responsibility.


(c)
Lessee shall not permit any mechanics’ or materialmens’ liens to be levied upon the Premises at any time for any labor or materials furnished to Lessee or to its agents or contractors.  Within thirty (30) days of the completion of any improvement, renovation, or remodeling, by Lessee, its contractor, subcontractors, or suppliers, Lessee shall obtain the appropriate lien waiver from such contractor, subcontractor, or supplier and shall file one (1) copy with Lessor.

(d)
Lessee agrees that all improvements and renovations shall be performed by fully licensed tradespersons who shall utilize industry standard supplies, equipment, and construction methods in the performance of their duties.

(e)
Lessee agrees that within thirty (30) days after the conclusion of each improvement, renovation, or remodeling project, Lessee shall provide to Lessor a complete set of construction documents to include at a minimum: (a) as-built drawings; (b) a copy of all work orders and change orders; (c) a copy of all lien-waivers; (d) operation manuals and/or cut sheet drawings of any mechanical fixtures or equipment which was installed; (e) manufacturer’s warranties or extended warranties; (f) a copy of all construction permits and signed drawings; (g) City of Franklin final occupancy permits.

(f)
Lessee agrees to provide written notification to the Parks Director and the Lessor’s Office of the Sheriff before November 1 in the year preceding any construction of improvements within the expansion area as shown on Exhibit A.  Lessee also agrees to allow up to nine months after said notice to allow for proper harvesting of any crops already planted in said area.  Lessee shall substantially complete the proposed development as approved per the requirements contained herein within one (1) year of taking over the area and remit to Lessor an additional $100 per acre or portion thereof per year for its use of any part of the expansion area.

(g)
Except as otherwise provided herein, upon termination of this Lease for any reason, including but not limited to, for cause, by mutual written agreement, or by reason of the expiration of any of the calendar terms of the Lease, all improvements, renovations or alterations, including generic signage affixed to buildings, shall become the property of Lessor, at no cost to Lessor.  

8.
UTILITIES:

Lessee agrees to pay Lessor any fees and utility charges incurred on the Premises during the term of this Lease.  Lessee is required to obtain Lessor’s approval to connect and install water and sewer service on the Premises.  Lessee agrees to obtain and pay for any permits and fees for such work.

9.
PERMITS, LICENSES, AND OTHER COSTS:

Lessee is to procure, maintain, and pay the fee for all appropriate federal, state, and local licenses and permits required for the operation of all activities.  Lessee shall be responsible for all costs related to batting cage business.
10.
RIGHT OF ENTRYtc "Right of Entry":

Lessor shall at all reasonable times have the right to enter into and upon the Premises to examine and inspect the condition thereof; provided, however, such entry shall be done in such a manner that it does not unreasonably interfere with the conduct of Lessee’s activities on the Premises.

11.
POSSESSION OF IMPROVEMENTStc "Title to Facility":

Possession/title to any improvements, fixtures, equipment and other property installed in or upon the Premises by Lessee shall remain in Lessee until the expiration or termination of this Lease.  Lessor shall take the Premises, upon expiration or termination of this Lease, in an "AS IS, WHERE IS" condition, or, at the option of Lessor, require Lessee to raze any structures it placed or constructed on the Premises and restore the Premises to a safe and sightly condition and stabilize any unvegetated land with an established stand of planting approved in writing by Lessor.  The Parties agree that upon expiration or termination of this Lease, all improvements that are permanently affixed to the Premises shall, at the option of Lessor, become the property of Lessor.  If Lessor shall not exercise said option as to any particular fixed improvement, Lessee shall remove the property within thirty (30) days after notice to Lessee to remove same and if Lessee shall fail to remove the property within said period, Lessor may cause its removal and charge Lessee the expense thereof.

12.
SIGNS:

(a)
tc "Signs"Lessor shall approve any and all signs placed upon or affixed to the Premises prior to installation, except for temporary signage displayed for three (3) days or less and baseball-related signage that is not visible outside the Premises.

(b)
Lessee shall acknowledge the Parks Department and include the Parks logo in all promotional materials, whether print or digital, generated and controlled by Lessee regarding its activities and programming on the Premises.

13.
PAYMENT:

Please make checks payable to:  MILWAUKEE COUNTY TREASURER.

Milwaukee County Parks Department

Attn: Park Director
9480 Watertown Plank Rd.

Wauwatosa, WI  53226

14.
REMOVAL OF EQUIPMENT AND SUPPLIES:

Upon expiration or termination of this Lease for any reason, Lessee shall remove, at its costs, all of its supplies, equipment, displays, and related items from the Premises within thirty (30) days of the expiration or termination date, and shall restore the Premises to its prior condition, satisfactory at the Parks Director.
15.
INSURANCE:

Lessor assumes no responsibility for any loss or damage to Lessee’s personal property while in use or stored at or on the Premises.  Lessee agrees to evidence and maintain proof of financial responsibility to cover costs as may arise from claims of tort, statutes and benefits under Worker’s Compensation laws and/or vicarious liability arising from employees.  Such evidence shall include insurance coverage for Worker’s Compensation claims as required by the State of Wisconsin, including Employer’s Liability and insurance covering General and Automobile Liability coverages in the following minimum amounts:
Type of Coverage




Minimum Limits
Commercial General Liability

Bodily Injury and Property Damage


$1,000,000 Per Occurrence

  


(incl. Personal Injury, Fire Legal,

$1,000,000 General Aggregate




Contractual & Products/Completed




Operations)

 

Automobile Liability

   


Bodily Injury & Property Damage

$1,000,000 Per Accident

   


All Autos-Owned, non-owned and/or hired

   


Uninsured Motorists



Per Wisconsin Requirements

Wisconsin Workers’ Compensation


Statutory, if applicable

or Proof of All States Coverage

Employers’ Liability




$100,000/$500,000/$100,000,








if applicable

Milwaukee County, as its interests may appear, shall be named as an additional insured and be afforded a thirty (30) day written notice of cancellation or non-renewal.  Disclosure must be made of any non-standard or restrictive additional insured endorsement, and any use of non-standard or restrictive additional insured endorsement will not be acceptable.  A certificate indicating the above coverages shall be submitted for review and approval by the Lessor for the duration of this Lease.  Coverages shall be placed with an insurance company approved by the State of Wisconsin and rated “A” per Best’s Key Rating Guide.

Additional information as to policy form, retroactive date, discovery provisions and applicable retentions shall be submitted to Lessor, if requested, to obtain approval of insurance requirements.  Any deviations, including use of purchasing groups, risk retention groups, etc., or requests for waiver from the above requirements shall be submitted in writing to the Lessor for approval prior to the commencement of activities under this Lease.

The insurance requirements contained within this Lease are subject to periodic review and adjustment by the County Risk Manager.

16.
INDEMNIFICATION:

To the fullest extent permitted by law, Lessee shall indemnify the Lessor for, and hold it harmless from all liability, claims and demands on account of personal injuries, property damage and loss of any kind whatsoever, including workers’ compensation claims, which arise out of or are in any manner connected to the Premises, based on any injury, damage or loss being caused by any wrongful, intentional, or negligent acts or omissions of Lessee, its agents or employees.  Lessee shall, at its own expense, investigate all claims and demands, attend to their settlement or disposition, defend all actions based thereon and pay all charges of attorneys and other costs and expenses arising from any such injury, damage or loss, claim, demand or action.

16.1
Environmental Indemnification:

Lessee shall, to the fullest extent provided for under any environmental laws, rules and regulations, be responsible for any required repair, cleanup, remediation or detoxification arising out of any Hazardous Materials brought onto or introduced into the Premises or surrounding areas by Lessee, its contractors, subcontractors, or agents.  Lessee hereby agrees to indemnify, defend and hold Lessor harmless from and against any and all liabilities, costs, expenses (including attorney fees), damages (including but not limited to clean-up, remediation or detoxification of) or any other losses caused by its introduction of any such Hazardous Materials into or onto the Premises and any Hazardous Materials brought onto or introduced into the Premises as described below.

“Hazardous Materials” as the term is used herein shall mean any substance: (i) the presence of which requires investigation or remediation under any Federal, State or local statute, regulation, ordinance, order, action or policy; or (ii) which is or becomes defined as a “hazardous waste” or “hazardous substance” under any Federal, State or local statute, regulation, ordinance, or amendments thereto.

17.
AUDIT:

Pursuant to Milwaukee County ordinance section 56.30(6)(e), Lessee shall allow Milwaukee County, the Milwaukee County Department of Audit, or any other party the Milwaukee County may name, when and as they demand, to audit, examine and make copies of records in any form and format, meaning any medium on which written, drawn, printed, spoken, visual or electromagnetic information is recorded or preserved, regardless of physical form or characteristics, which has been created or is being kept by Lessee, including not limited to, handwritten, typed or printed pages, maps, charts, photographs, films, recordings, tapes (including computer tapes), computer files, computer printouts and optical disks, and excerpts or transcripts from any such records or other information directly relating to matters under this Lease, all at no cost to Milwaukee County.  Any subcontracting by Lessee in performing the duties described under this Lease shall subject the subcontractor and/or associates to the same audit terms and conditions as the Lessee.  Lessee (or any subcontractor) shall maintain and make available to Milwaukee County the aforementioned audit information for no less than three years after the conclusion of this Lease.

18.
INTEREST:

Unless waived by County Board of Supervisors, Lessee shall be responsible for payment of interest on amounts not remitted in accordance with this Lease.  The rate of interest shall be the statutory rate in effect for delinquent County property taxes (one-percent (1%) per month or fraction of a month) as described in Wisconsin statutes section 74.47(1).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.


18.1
Penalty:

In addition to the interest described above, Lessee may be responsible for payment of penalty on amounts not remitted in accordance with this Lease, as may be determined by County.  The penalty shall be the statutory rate in effect for delinquent County property taxes (.5% per month, or fraction of a month) as described in Milwaukee County ordinance section 6.06(1) and Wisconsin statutes section 74.47(2).  The obligation for payment and calculation thereof shall commence upon the day following the due dates established herein.


18.2
Audit Results:

If, as a result of the annual audit required herein, additional amounts are disclosed to be due and owing to the County, interest and penalty shall be calculated thereon in accordance with the above method.  Lessee shall remit to the County any additional amounts identified due and owing for the audit including interest and penalty thereon within thirty (30) days following receipt of the audit report by the County.


18.3
Nonexclusivity:

This provision permitting collection of interest and penalty by the County on delinquent payments is not to be considered the County’s exclusive remedy for Lessee’s default or breach with respect to delinquent payment.  The exercise of this remedy is not a waiver by the County of any other remedy permitted under this Lease, including but not limited to termination of this Lease. 
19.
ASSIGNMENT / SUBLETTING:

Lessee may not assign this Lease, in whole or in part, or sublease any part of the Premises without the prior written approval of the Parks Director.

20.
TERMINATION:

This Lease may be terminated at any time upon two hundred seventy (270) days written notice by either party.  The Lessor reserves the right to terminate the Lease at any time to prevent or terminate waste being committed by the Lessee.
21.
PARTNERSHIP:
Nothing contained in this Lease shall constitute or be construed to create a partnership or joint venture between the Lessor or its successors or assigns and the Lessee or its successors or assigns.  This Lease does not create the relationship of principal and agent.

22.
OFFICIAL NOTICES:

All notices with respect to this Lease shall be in writing.  Except as otherwise expressly provided in this Lease, a notice shall be deemed duly given and received upon delivery, if delivered by hand, or three days after posting via US Mail, to the party addressed as follows:

To Lessee:





To Lessor:

Franklin Little League, Inc.



Milwaukee County Dept. of Parks

Brian Tubbs





Sue Black, Director

8204 S. 88th St.





9480 Watertown Plank Rd.

Brookfield, WI 53132




Wauwatosa, WI 53226

Either party may designate a new address for purposes of this Lease by written notice to the other party.

IN WITNESS WHEREOF, the Parties hereto have set their hands as follows:







Franklin Little League, Inc.

by ____________________________  Date ___________

Brian Tubbs






 Milwaukee County Dept of Parks, Recreation & Culture

by ____________________________  Date ____________







    
Sue Black, Director

Approved as to form and independent status:

by _________________________  Date _________
by  ________________________  Date  __________

     Corporation Counsel
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